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APPLIED TECHNOLOGY & MANAGEMENT,  
P.O. BOX 20336 • CHARLESTON, SC 29413-0336 • 843.414.1040 

August 1, 2022 

RE: Request for Bids  

North Topsail Beach Reach/Phase 5 Truck Haul – Tranche Two 

 

Potential Bidders:  

The Town of North Topsail Beach is seeking proposals from qualified contractors for construction 
of the North Topsail Beach Reach 5 Truck Haul – Tranche Two.   The Base Bid project includes 
placing 290,000 cy (+/- 10 %) of beach compatible material along ~6,800 feet of shoreline on the 
southern portion of Reach 5.  The sand source is an upland sand mine.  Two upland mines are 
included in the proposal and other potential beach compatible sand mines can also be used 
(subject to engineer and permitting approval). Hauling and work on the beach will be necessary 
to perform the project.  This project will generally place material on the upper beach and intertidal 
area (and not the dune).  Plans are available digitally by contacting Fran Way, PE and will also 
be available on the Town’s website: www.northtopsailbeachnc.gov.   
 
In addition to the Base Bid described above, there are Alternate/Discretionary bid items on beach 
fill placement of up to ~423,000 cy along ~12,700 feet of Reach/Phase 4 shoreline.  These 
Alternate/Discretionary bid items are dependent on state grant funding and permitting and split 
up into 5 sections (A,B,C,D,E).   
 
Sealed proposals will be received by the Town of North Topsail Beach at Town Hall: 2008 
Loggerhead Court,  North Topsail Beach, NC 28460.  Sealed proposals are due by Tuesday, 
August 23, 2022, at 2pm local time.  Proposals will be publicly opened and read immediately 
thereafter.  
 
Owner: Town of North Topsail Beach 
2008 Loggerhead Court  
North Topsail Beach, NC 28460  
Contact: Alice Derian, Town Manager 
aderian@northtopsailbeachnc.gov 
 
Engineer: Applied Technology & Management  
941 Houston Northcutt Blvd., Suite 201  
Mount Pleasant, SC 29464 
(843) 414-1040 phone; Contact:  Fran Way, P.E.  
fway@appliedtm.com 
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INVITATION TO BID: 

NORTH TOPSAIL BEACH REACH 5 TRUCK HAUL – TRANCHE TWO 

Sealed bids will be received by the Town of North Topsail Beach, 2008 Loggerhead Court, North 
Topsail Beach, NC 28460, for the North Topsail Beach Reach 5 Truck Haul Project – Tranche Two, 
until Tuesday, August 23, 2022, at 2:00 PM when they will be opened publicly and read. 

The OWNER for the project is the Town of North Topsail Beach. 

The BASE BID work consists of a project requiring at least the following activities: 

1. Excavation, truck haul, and placement of ~290,000 (+/- 10%) cubic yards of beach
quality sediment from an upland sand mine.

2. Grading of the beach fill to the specified lines and grades along the ~6,800-foot project
length.

3. Environmental compliance monitoring, as described in the project specifications and in-
hand state and federal construction permits.

4. Two upland sand mines are permitted for the Base Bid and other sand mines may be
used (subject to Engineer and regulatory permitting).  See Appendix C for existing sand
mine info.

There is an ongoing beach nourishment currently occurring (Tranche One) that will resume work 
on November 16, 2022.  The Base Bid described herein is referred to as Tranche Two and due to 
the overlapping nature of the beach access at Gray Street, Tranche Two cannot begin until 
Tranche One has been completed.  The Tranche Two Base Bid project is slated to begin on or 
around February 2023 where sand placement will occur until April 30, 2023 (with potential 
permit extensions into May).  It is assumed that all ~290,000 cy cannot be placed during this 
window and that the project will be completed during the next permitting window (November 
16, 2023, to April 30, 2024).   

The ALTERNATE/DISCRETIONARY BID work consists of a project requiring: 

5. Excavation, truck haul, and placement of up to 423,000 cubic yards of beach quality
sediment from an upland sand mine.  The Alternate/Discretionary Bid will be separated
into five (5) sections- A, B, C, D and E.

6. Grading of the beach fill to the specified lines and grades along the ~12,700-foot project
total length (including A, B, C, D and E).

7. Environmental compliance monitoring, as described in the project specifications.  State
and federal construction permits are currently being processed.

The Alternate/Discretionary project is dependent on state grant funding (and not FEMA 
funding).  The Alternate/Discretionary bids may not be awarded or only a few sections may be 
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awarded.  Additionally, the town requires up to 150 days following bid submission to award the 
Alternate/Discretionary bids which is dependent on grant funding and permit issuance.  If 
awarded, the Alternate/Discretionary bid items can be worked on independently and 
concurrently with the Base Bid project.  Alternate/Discretionary bid items may be awarded 
separately based on the outcome of the grant and permitting process.   
 
Bid Documents are available from the OWNER’s ENGINEER for an electronic pdf download. 
Interested parties should contact Monica Stevens at ATM (843/414-1040 phone; 843/414-0155 
fax) for additional information and to obtain copies of the Contract Documents.   
 
Bids must be accompanied by a Bid Security in the form of a certified or bank cashier’s check 
made payable to the OWNER, or a Bid Bond.  The amount of the security shall not be less than 5 
percent of the Bidder’s total price indicated on the Bid Form (Base Bid). 
 
A pre-bid conference will be held on Wednesday, August 10, 2022, at 1 PM.  Any questions shall 
be directed in writing to ATM per the Instructions to Bidders (Section C, Item 7).  The last day to 
submit questions that require a response will be Wednesday, August 17, 2022.  The bid closing 
date is Thursday, August 23, 2022, at 2:00 pm.   
 
No Base Bid may be withdrawn for a period of sixty (60) days after the scheduled closing for 
receipt of bids.   
 
The OWNER reserves the right to reject any or all Bids, to waive informalities, and to re-
advertise. 
 
The OWNER encourages minority businesses to submit Bids for this project. 
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ARTICLE 1 – AGREEMENT – THE MAJORITY OF THIS AGREEMENT WILL BE FILLED OUT FOLLOWING 
BIDDING PROCESS.  THE BASE BID ESTIMATED VOLUME IS PROVIDED IN 2.01 FOR NOW.     

AGREEMENT BETWEEN OWNER AND CONTRACTOR 
FOR CONSTRUCTION CONTRACT (STIPULATED PRICE) 

THIS AGREEMENT is by and between (“Owner”) and 

(“Contractor”). 

Owner and Contractor hereby agree as follows: 

ARTICLE 2 – WORK 

2.01 Contractor shall complete all Work as specified or indicated in the Contract Documents. The 
Base Bid Work is generally described as follows: Excavation, transport, placement, and grading 
of approximately 290,000 cubic yards of beach quality sand material on North Topsail Beach. 

ARTICLE 3 – THE PROJECT 

3.01 The Project, of which the Work under the Contract Documents is a part, is generally described as 
follows: __North Topsail Beach Reach 5 Truck Haul- Tranche Two. 

ARTICLE 4 – ENGINEER 

4.01 The part of the Project that pertains to the Work has been designed by Applied Technology & 
Management (ATM of NC). 

4.02 The Owner has retained _ATM of NC_ (“Engineer”) to act as Owner’s representative, assume all 
duties and responsibilities, and have the rights and authority assigned to Engineer in the 
Contract Documents in connection with the completion of the Work in accordance with the 
Contract Documents. 

ARTICLE 5 – CONTRACT TIMES 

5.01 Time of the Essence 

A. All time limits for Milestones, if any, Substantial Completion, and completion and readiness
for final payment as stated in the Contract Documents are of the essence of the Contract.

5.02 Contract Times: Dates 

A. The Work will be substantially completed on or before _April 30, 2024__, and completed
and ready for final payment in accordance with Paragraph 15.06 of the General Conditions
on or before _May 15, 2024__.

5.03 Liquidated Damages 

A. Contractor and Owner recognize that time is of the essence as stated in Paragraph 5.01
above and that Owner will suffer financial and other losses if the Work is not completed
within the times specified in Paragraph 5.02 above, plus any extensions thereof allowed in
accordance with the Contract. The parties also recognize the delays, expense, and
difficulties involved in proving in a legal or arbitration proceeding the actual loss suffered



EJCDC® C-520 (Rev. 1), Agreement Between Owner and Contractor for Construction Contract (Stipulated Price). 
Copyright © 2013 National Society of Professional Engineers, American Council of Engineering Companies,  

and American Society of Civil Engineers.  All rights reserved.    Page 2 of 8 

by Owner if the Work is not completed on time. Accordingly, instead of requiring any such 
proof, Owner and Contractor agree that as liquidated damages for delay (but not as a 
penalty): 

1. Substantial Completion: Contractor shall pay Owner $_1,000__ for each day that 
expires after the time (as duly adjusted pursuant to the Contract) specified in 
Paragraph 5.02.A above for Substantial Completion until the Work is substantially 
complete. 

2. Completion of Remaining Work: After Substantial Completion, if Contractor shall 
neglect, refuse, or fail to complete the remaining Work within the Contract Times (as 
duly adjusted pursuant to the Contract) for completion and readiness for final 
payment, Contractor shall pay Owner $_1,000_ for each day that expires after such 
time until the Work is completed and ready for final payment. 

3. Liquidated damages for failing to timely attain Substantial Completion and final 
completion are not additive and will not be imposed concurrently. 

 
5.04 Special Damages 

A. In addition to the amount provided for liquidated damages, Contractor shall reimburse 
Owner (1) for any fines or penalties imposed on Owner as a direct result of the Contractor’s 
failure to attain Substantial Completion according to the Contract Times, and (2) for the 
actual costs reasonably incurred by Owner for engineering, construction observation, 
inspection, and administrative services needed after the time specified in Paragraph 5.02 
for Substantial Completion (as duly adjusted pursuant to the Contract), until the Work is 
substantially complete. 

B. After Contractor achieves Substantial Completion, if Contractor shall neglect, refuse, or fail 
to complete the remaining Work within the Contract Times, Contractor shall reimburse 
Owner for the actual costs reasonably incurred by Owner for engineering, construction 
observation, inspection, and administrative services needed after the time specified in 
Paragraph 5.02 for Work to be completed and ready for final payment (as duly adjusted 
pursuant to the Contract), until the Work is completed and ready for final payment. 

ARTICLE 6 – CONTRACT PRICE 

6.01 Owner shall pay Contractor for completion of the Work in accordance with the Contract 
Documents the amounts that follow, subject to adjustment under the Contract: 

A. For all Work other than Unit Price Work, a lump sum of:  $ N/A (see Unit Price Work). 

All specific cash allowances are included in the above price in accordance with Paragraph 
13.02 of the General Conditions. 

B. For all Unit Price Work, an amount equal to the sum of the extended prices (established for 
each separately identified item of Unit Price Work by multiplying the unit price times the 
actual quantity of that item): 
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Unit Price Work 
Item 
No. Description Unit Estimated 

Quantity 
Unit 
Price 

Extended 
Price 

      

      

      

      

      
Total of all Extended Prices for Unit Price Work (subject to final adjustment 
based on actual quantities) $ 

The extended prices for Unit Price Work set forth as of the Effective Date of the Contract 
are based on estimated quantities.  As provided in Paragraph 13.03 of the General 
Conditions, estimated quantities are not guaranteed, and determinations of actual 
quantities and classifications are to be made by Engineer. 

C. Total of Lump Sum Amount and Unit Price Work (subject to final Unit Price adjustment) 
$__________. 

D. For all Work, at the prices stated in Contractor’s Bid, attached hereto as an exhibit. 

ARTICLE 7 – PAYMENT PROCEDURES 

7.01 Submittal and Processing of Payments 

A. Contractor shall submit Applications for Payment in accordance with Article 15 of the 
General Conditions. Applications for Payment will be processed by Engineer as provided in 
the General Conditions. 

7.02 Progress Payments; Retainage 

A. Owner shall make progress payments on account of the Contract Price on the basis of 
Contractor’s Applications for Payment on or about the __15th___ day of each month 
during performance of the Work as provided in Paragraph 7.02.A.1 below, provided that 
such Applications for Payment have been submitted in a timely manner and otherwise 
meet the requirements of the Contract. All such payments will be measured by the 
Schedule of Values established as provided in the General Conditions (and in the case of 
Unit Price Work based on the number of units completed) or, in the event there is no 
Schedule of Values, as provided elsewhere in the Contract. 

1. Prior to Substantial Completion, progress payments will be made in an amount equal 
to the percentage indicated below but, in each case, less the aggregate of payments 
previously made and less such amounts as Owner may withhold, including but not 
limited to liquidated damages, in accordance with the Contract 

a. __95_ percent of Work completed (with the balance being retainage). If the Work 
has been 50 percent completed as determined by Engineer, and if the character 
and progress of the Work have been satisfactory to Owner and Engineer, then as 
long as the character and progress of the Work remain satisfactory to Owner and 
Engineer, there will be no additional retainage; and 

b. __95_ percent of cost of materials and equipment not incorporated in the Work 
(with the balance being retainage). 
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B. Upon Substantial Completion, Owner shall pay an amount sufficient to increase total 
payments to Contractor to _100__ percent of the Work completed, less such amounts set 
off by Owner pursuant to Paragraph 15.01.E of the General Conditions, and less _100_ 
percent of Engineer’s estimate of the value of Work to be completed or corrected as shown 
on the punch list of items to be completed or corrected prior to final payment. 

7.03 Final Payment 

A. Upon final completion and acceptance of the Work in accordance with Paragraph 15.06 of 
the General Conditions, Owner shall pay the remainder of the Contract Price as 
recommended by Engineer as provided in said Paragraph 15.06. 

ARTICLE 8 – INTEREST 

8.01 All amounts not paid when due shall bear interest at the rate based on North Carolina General 
Statute 143-134.1. 

ARTICLE 9 – CONTRACTOR’S REPRESENTATIONS 

9.01 In order to induce Owner to enter into this Contract, Contractor makes the following 
representations: 

A. Contractor has examined and carefully studied the Contract Documents, and any data and 
reference items identified in the Contract Documents. 

B. Contractor has visited the Site, conducted a thorough, alert visual examination of the Site 
and adjacent areas, and become familiar with and is satisfied as to the general, local, and 
Site conditions that may affect cost, progress, and performance of the Work. 

C. Contractor is familiar with and is satisfied as to all Laws and Regulations that may affect 
cost, progress, and performance of the Work. 

D. Contractor has carefully studied all: (1) reports of explorations and tests of subsurface 
conditions at or adjacent to the Site and all drawings of physical conditions relating to 
existing surface or subsurface structures at the Site that have been identified in the 
Supplementary Conditions, especially with respect to Technical Data in such reports and 
drawings, and (2) reports and drawings relating to Hazardous Environmental Conditions, if 
any, at or adjacent to the Site that have been identified in the Supplementary Conditions, 
especially with respect to Technical Data in such reports and drawings. 

E. Contractor has considered the information known to Contractor itself; information 
commonly known to contractors doing business in the locality of the Site; information and 
observations obtained from visits to the Site; the Contract Documents; and the Site-related 
reports and drawings identified in the Contract Documents, with respect to the effect of 
such information, observations, and documents on (1) the cost, progress, and performance 
of the Work; (2) the means, methods, techniques, sequences, and procedures of 
construction to be employed by Contractor; and (3) Contractor’s safety precautions and 
programs. 

F. Based on the information and observations referred to in the preceding paragraph, 
Contractor agrees that no further examinations, investigations, explorations, tests, studies, 
or data are necessary for the performance of the Work at the Contract Price, within the 
Contract Times, and in accordance with the other terms and conditions of the Contract. 
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G. Contractor is aware of the general nature of work to be performed by Owner and others at 
the Site that relates to the Work as indicated in the Contract Documents. 

H. Contractor has given Engineer written notice of all conflicts, errors, ambiguities, or 
discrepancies that Contractor has discovered in the Contract Documents, and the written 
resolution thereof by Engineer is acceptable to Contractor. 

I. The Contract Documents are generally sufficient to indicate and convey understanding of 
all terms and conditions for performance and furnishing of the Work. 

J. Contractor’s entry into this Contract constitutes an incontrovertible representation by 
Contractor that without exception all prices in the Agreement are premised upon 
performing and furnishing the Work required by the Contract Documents. 

ARTICLE 10 – CONTRACT DOCUMENTS 

10.01 Contents 

A. The Contract Documents consist of the following: 

1. This Agreement (pages 1 to ___, inclusive). 

2. Performance bond (pages ___ to ___, inclusive). 

3. Payment bond (pages ___ to ___, inclusive). 

4. Other bonds. 

a. ___ (pages ___ to ___, inclusive). 

NOTE(S) TO USER: 

Such other bonds might include maintenance or warranty bonds intended to 
manage risk after completion of the Work. 

5. General Conditions (pages ___ to ___, inclusive). 

6. Supplementary Conditions (pages ___ to ___, inclusive). 

7. Specifications as listed in the table of contents of the Project Manual. 

8. Drawings (not attached but incorporated by reference) consisting of ___ sheets with 
each sheet bearing the following general title: ___ [or] the Drawings listed on the 
attached sheet index. 

9. Addenda (numbers ___ to ___, inclusive). 

10. Exhibits to this Agreement (enumerated as follows): 

a. Contractor’s Bid (pages ___ to ___, inclusive). 

11. The following which may be delivered or issued on or after the Effective Date of the 
Contract and are not attached hereto: 

a. Notice to Proceed. 

b. Work Change Directives. 

c. Change Orders. 

d. Field Orders. 
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B. The documents listed in Paragraph 10.01.A are attached to this Agreement (except as 
expressly noted otherwise above). 

C. There are no Contract Documents other than those listed above in this Article 10. 

D. The Contract Documents may only be amended, modified, or supplemented as provided in 
the General Conditions. 

ARTICLE 11 – MISCELLANEOUS 

11.01 Terms 

A. Terms used in this Agreement will have the meanings stated in the General Conditions and 
the Supplementary Conditions. 

11.02 Assignment of Contract 

A. Unless expressly agreed to elsewhere in the Contract, no assignment by a party hereto of 
any rights under or interests in the Contract will be binding on another party hereto 
without the written consent of the party sought to be bound; and, specifically but without 
limitation, money that may become due and money that is due may not be assigned 
without such consent (except to the extent that the effect of this restriction may be limited 
by law), and unless specifically stated to the contrary in any written consent to an 
assignment, no assignment will release or discharge the assignor from any duty or 
responsibility under the Contract Documents. 

11.03 Successors and Assigns 

A. Owner and Contractor each binds itself, its successors, assigns, and legal representatives to 
the other party hereto, its successors, assigns, and legal representatives in respect to all 
covenants, agreements, and obligations contained in the Contract Documents. 

11.04 Severability 

A. Any provision or part of the Contract Documents held to be void or unenforceable under 
any Law or Regulation shall be deemed stricken, and all remaining provisions shall continue 
to be valid and binding upon Owner and Contractor, who agree that the Contract 
Documents shall be reformed to replace such stricken provision or part thereof with a valid 
and enforceable provision that comes as close as possible to expressing the intention of the 
stricken provision. 

11.05 Contractor’s Certifications 

A. Contractor certifies that it has not engaged in corrupt, fraudulent, collusive, or coercive 
practices in competing for or in executing the Contract.  For the purposes of this Paragraph 
10.05: 

1. “corrupt practice” means the offering, giving, receiving, or soliciting of any thing of 
value likely to influence the action of a public official in the bidding process or in the 
Contract execution; 

2. “fraudulent practice” means an intentional misrepresentation of facts made (a) to 
influence the bidding process or the execution of the Contract to the detriment of 
Owner, (b) to establish Bid or Contract prices at artificial non-competitive levels, or (c) 
to deprive Owner of the benefits of free and open competition; 
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3. “collusive practice” means a scheme or arrangement between two or more Bidders, 
with or without the knowledge of Owner, a purpose of which is to establish Bid prices 
at artificial, non-competitive levels; and 

4. “coercive practice” means harming or threatening to harm, directly or indirectly, 
persons or their property to influence their participation in the bidding process or 
affect the execution of the Contract. 
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IN WITNESS WHEREOF, Owner and Contractor have signed this Agreement.  

This Agreement will be effective on __________ (which is the Effective Date of the Contract). 

2.  

OWNER:  CONTRACTOR: 

   

By:   By:  

Title:   Title:  

  
(If Contractor is a corporation, a partnership, or a joint 
venture, attach evidence of authority to sign.)   

Attest:   Attest:  

Title:   Title:  

Address for giving notices:  Address for giving notices: 

   

   

   

  License No.:  

   
(where applicable) 

(If Owner is a corporation, attach evidence of authority 
to sign. If Owner is a public body, attach evidence of 
authority to sign and resolution or other documents 
authorizing execution of this Agreement.) 

 NOTE TO USER:  Use in those states or other 
jurisdictions where applicable or required. 
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BID INFORMATION:  INSTRUCTIONS TO BIDDERS 

1.0 DESCRIPTION OF WORK  

1.1 The Work includes furnishing all materials, equipment, and labor to construct the following 
items as specified in the plans and permits: 

 BASE BID:  Excavation, transport, and placement of approximately 290,000 cy (+/- 10%) of beach fill 
at North Topsail Beach for a project length of approximately 6,800 feet along the southern portion 
of Reach/Phase 5 shoreline.  The Base Bid is a FEMA mitigation project that is contingent on Local 
Government Commission (LGC) funding.   

 ALTERNATE/DISCRETIONARY ITEMS:  Excavation, transport, and placement of up to 423,000 cy of 
beach fill at North Topsail Beach for a project length of approximately 12,700 feet.  Along the 
Reach/Phase 4 shoreline.  The Alternate/Discretionary bid items are separated into 5 sections 
(A,B,C,D,E) of shoreline and are dependent on state grant funding and permitting.  Some or all 
Alternate/Discretionary items may not be awarded.   

1.2 The method of construction, equipment to be used, safety plans, environmental protection 
plans, and work plans shall meet all specifications, and requirements detailed in the contract 
documents, and be approved in writing by the ENGINEER prior to initiation of any construction. 

1.3 The timeline for the bidding process and construction activity will generally follow the schedule 
below: 

August 1, 2022 – Bid documents will be made available  

August 10, 2022 – Non-mandatory Pre-bid meeting at 1pm at the Gray Street beach access.   

August 17, 2022 – Questions submitted after this date do not require a response 

August 23, 2022 – Bids due date and opening by Town of North Topsail Beach at 2pm.   

September 9, 2022 – Contingent Notice of Award anticipated issuance for Base Bid.  Note that 
the formal Notice of Award will be issued following state LGC funding finalization in 
October, 2022.   

Final contracting to occur based on negotiations and coordination with winning bidder.     

November 16, 2022 to April 30, 2023 – Permitted fill placement window 

February, 2023 – Anticipated start date of Base Bid as the currently underway Reach 5 project 
will be completed in November, December, and January.   

Alternate/Discretionary Bid Items – No dates are provided and will be dependent on grant 
funding and permit issuance processes.  If any of these items are awarded, they can be 
constructed independently and concurrently with the Base Bid.   

November 16, 2023 to April 30, 2024 – Permitted fill placement window 
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1.4  The State (NCDEQ/NCDENR) and USACE permits are in-hand for the Base Bid (see Appendix B).  
State and USACE permits for the Alternate/Discretionary items are in processing and will be provided 
when available.     

2.0 DEFINED TERMS  

2.1 Bidder:  one who submits a bid directly to the OWNER. 

2.2 Successful Bidder (CONTRACTOR):  the reasonably priced, responsible, and responsive Bidder to 
whom OWNER (on the basis of OWNER's evaluation as hereinafter provided) makes an award and with 
whom the OWNER executes an Agreement for the Work.  The OWNER may reject any or all bids or 
portions of bids.  The OWNER reserves the right to evaluate the Alternate/Discretionary items 
separately from the Base Bid.   

2.3 Bidding Documents:  Includes the Invitation to Bidders, Standard Form of Agreement Between 
Owner and Contractor on the Basis of a Stipulated Price, Instructions to Bidders, General Conditions of 
the Agreement Between Owner and Contractor, EJCDC Contract Forms (including Construction Payment 
Bond, Construction Performance Bond, etc.), Bid Forms (including Bid Proposal Form, etc.), Standard 
General Conditions, Supplemental Conditions, Addenda, and Contract Drawings and Specifications.     

2.4 OWNER:  

Town of North Topsail Beach 
2008 Loggerhead Court 
North Topsail Beach, NC 28460 
Contact:  Alice Derian, Town Manager 
 

2.5 ENGINEER 

Applied Technology & Management 
941 Houston Northcutt Blvd., Suite 201 
Mount Pleasant, SC 29464 
(843) 414-1040 phone  
(843) 414-0155 fax 
Contact:  Fran Way, P.E.  

 
 

 

 

3.0 COPIES OF BIDDING DOCUMENTS 

3.1 Complete sets of the Bidding Documents may be obtained by contacting the ENGINEER or North 
Topsail Beach.   

3.2 Complete sets of Bidding Documents must be used in preparing Bids; OWNER and ENGINEER 
assume no responsibility for errors or misinterpretations resulting from the use of incomplete sets of 
Bidding Documents.  

3.3 OWNER and ENGINEER, in making copies of Bidding Documents available on the above terms, 
do so only for the purpose of obtaining Bids for the Work and do not confer a license or grant for any 
other use. 
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4.0 QUALIFICATIONS OF BIDDERS 

4.1 Bidders must submit with the Bid Proposal evidence of capabilities to complete the North 
Topsail Beach Reach 5 Tranche Two Truck Haul project.  This will include a list of similar projects (scope 
and size) successfully completed in the past, a reference list, an equipment list, a list of subcontractors, 
and other information requested by the ENGINEER or OWNER.  Failure to submit qualifications 
information with the Bid Proposal may result in rejection of a Bid.  Successful Bidder is required to have 
a Contractor’s License with the State of North Carolina. 

4.2 Each Bidder must be prepared to submit within ten (10) days after Bid opening and upon 
OWNER's request, detailed written evidence such as financial data, present commitments and other 
such information as may be called for by the OWNER to fully evaluate all Bids.  Failure to submit 
additional qualifications information requested by the OWNER may result in rejection of a Bid. 

5.0 EXAMINATION OF CONTRACT DOCUMENTS AND SITE 

5.1 It is the responsibility of each Bidder before submitting a Bid: 

5.1.1 To satisfy themselves by personal examination of the regional, local and site conditions of the 
proposed Work;  

5.1.2 To examine thoroughly the Contract Documents and other related data identified in the Bidding 
Documents; 

5.1.3 To examine thoroughly the requirements of the Work and the accuracy of the estimate of the 
quantities of the Work to be done;    

5.1.4 To consider federal, state and local Laws and Regulations that may affect cost, progress, 
performance or furnishing of the Work;  

5.1.5 To review and consider the conditions placed upon the construction of the Project by State and 
Federal agencies in the Project permits; 

5.1.6 To study and carefully correlate Bidder's knowledge and observations with the Contract 
Documents and such other related data;  

5.1.7 To promptly notify OWNER of all conflicts, errors, ambiguities or discrepancies which Bidder has 
discovered in or between the Contract Documents and such other related documents; and  

5.18 To determine that the Bidding and Contract Documents are generally sufficient to indicate and 
convey understanding of all terms and conditions for the performance of the Work.   

5.2 Before submitting a Bid, each Bidder will be responsible to obtain such additional or 
supplementary examinations, investigations, explorations, tests, studies and data concerning conditions 
(surface, subsurface and underground utilities) at or contiguous to the site or otherwise, which may 
affect cost, progress, performance or furnishing of the Work or which relate to any aspect of the means, 
methods, techniques, sequences or procedures of construction to be employed by Bidder and safety 
precautions and programs incident thereto or which Bidder deems necessary to determine its Bid for 
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performing and furnishing the Work in accordance with the time, price and other terms and conditions 
of the Contract Documents. 

5.3 On request, the OWNER will provide each Bidder access to the site to conduct such 
examinations, investigations, explorations, tests and studies as each Bidder deems necessary for 
submission of a Bid.  Bidder must restore the site to its equal or better condition upon completion of 
such explorations, investigations, test and studies. 

5.4 The submission of a Bid will constitute an incontrovertible representation by Bidder that Bidder 
has complied with every requirement of this Article 5, "Examination of Contract Documents and Site", 
that without exception the Bid is premised upon performing and furnishing all Work required by the 
Contract Documents and applying the specific means, methods, techniques, sequences or procedures of 
construction that may be shown or indicated or expressly required by the Contract Documents, that 
Bidder has given OWNER written notice of all conflicts, errors, ambiguities and discrepancies that Bidder 
has discovered in the Contract Documents and the written resolutions thereof by OWNER is acceptable 
to Bidder, and that the Contract Documents are generally sufficient to indicate and convey 
understanding of all terms and conditions for performing and furnishing the Work. 

5.5 The provisions of 5.1 through 5.4, inclusive, do not apply to Asbestos, Polychlorinated Biphenyls 
(PCBs), Hazardous Waste or Radioactive Material. 

6.0 AVAILABILITY OF LANDS FOR WORK, ETC. 

6.1 The lands upon which the Work is to be performed, rights-of-way and easements for access 
thereto and other lands designated for use by CONTRACTOR in performing the Work are shown on the 
Contract Drawings and/or will be agreed upon with the OWNER prior to construction.  All additional 
lands and access thereto required for temporary construction facilities, construction equipment or 
storage of materials and equipment to be incorporated in the Work are to be obtained and paid for by 
the CONTRACTOR.   The beach accesses at Gray Street and at the beginning of New River Inlet Road are 
existing (see project plans).  The beach access at 2nd Avenue was used in 2020 for a truck haul project, 
however, a dune crossover now occurs at this location.  Removal of the 2nd Avenue crossover will be 
required.   

7.0 INTERPRETATIONS AND ADDENDA 

7.1 All questions about the meaning or intent of the Bidding Documents are to be directed to the 
ENGINEER in writing.  Interpretations or clarifications considered necessary by OWNER and ENGINEER 
will be issued by Addenda mailed, faxed or delivered to all parties recorded by ENGINEER as having 
received the Bidding Documents.  Questions received after August 17, 2022 may not be answered.  Only 
questions answered by formal written Addenda will be binding.  Oral and other interpretations or 
clarifications will be without legal effect. 

7.2 Addenda may also be issued to modify the Bidding Documents as deemed advisable by OWNER, 
and, if issued, will become part of the Bidding Documents. 
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8.0 BID SECURITY 

8.1 Each Bid must be accompanied by Bid security made payable to the OWNER in an amount of five 
percent (5%) of Bidder's maximum total Base Bid price (inclusive of all phases and complete in place), in 
the form of a certified check, cashier's check, or a Bid Bond (included in Bid Forms section) issued by a 
surety meeting the requirements of Article 6 of the Standard General Conditions.  All checks must be 
made payable to the Town of North Topsail Beach. 

8.2 The Bid security of apparent Successful Bidder will be retained until such Bidder has executed 
the Agreement, furnished the required contract security and met the other conditions of the Notice of 
Award, whereupon the Bid security will be returned.  If the apparent Successful Bidder fails to execute 
and deliver the Agreement and furnish the required contract security within fifteen (15) calendar days 
after the formal Notice of Award, OWNER may annul the Notice of Award and the Bid security of the 
Bidder will be forfeited.  Bid security with Bids which are not competitive will be returned within seven 
(7) days after the Bid opening. 

9.0 CONTRACT TIMES AND START DATE 

9.1 Work Plan:  It is the OWNER's desire for Work to begin as identified above in Section 1.3.  The 
standard permitting nourishment window for this construction season is from November 16 to April 30.  
However, due to the currently underway Reach 5 fill project and common use of the Gray Street access, 
the Base Bid is anticipated to begin in February 2023 and extend to April 30, 2023 (with potential permit 
extensions into May).  Any remaining Base Bid material not placed during this window will be placed 
beginning November 16, 2023.  Bidders shall submit a detailed Work Plan and Schedule with their bids.  
The Work Plan must include all anticipated project milestones, including (at a minimum) dates of 
commencement, substantial completion, and final completion.  Dates may be referenced (by days) from 
the formal Notice of Award or Notice to Proceed (both of which will be issued following final LGC 
financing approval anticipated in October 2022).  Note that a contingent Notice of Award will be issued 
immediately following bidding.  Final critical dates shall be determined during Contract negotiations 
between the selected CONTRACTOR and OWNER for the awarded bid.  Contract Times may be 
extended, at the discretion of OWNER and permit conditions, to allow for weather delays or other 
circumstances which hinder the Work.  Alternate/Discretionary Bid item timing is not known, however, 
it is the desire of the Town to perform as much of the Alternate/Discretionary items prior to April 30, 
2023 (if awarded).   

9.2 Liquidated Damages:  The OWNER has included Liquidated Damages as part of the Contract.  
Terms for Liquidated Damages for failure to complete the Work during the Contract Time are set forth in 
Article 5.0 of the Agreement Between Owner and Contractor for a Construction Contract (Stipulated 
Price). 

10.0 WORKING HOURS 

10.1 The OWNER will permit the CONTRACTOR to work on the schedule described in Article 7 of the 
Standard General Conditions and as amended by the Supplementary Conditions.  As portions of the 
project are adjacent to residences, the CONTRACTOR shall schedule the Work, to the extent possible, to 
minimize noise and disturbances on weekends, at night, and during early morning hours. 
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11.0 CONTRACT QUANTITIES 

Contract quantities are as indicated on the Bid Form.  Note that contract quantities are estimated and 
not guaranteed.   

12.0 SUBCONTRACTORS, SUPPLIERS AND OTHERS 

12.1 Bidders shall submit to OWNER a list of all Subcontractors, Suppliers and Consultants proposed 
for the Work, which account for more than ten (10) percent of the total Bid Price.  Such list shall be 
accompanied by an experience statement with pertinent information regarding similar projects and 
other evidence of qualification for each such Subcontractor and Consultant.   

12.2 If after due investigation, OWNER has reasonable objection to any proposed Subcontractor, 
Supplier or Consultant, OWNER may before the Notice of Award is given, request the apparent 
Successful Bidder to submit an acceptable substitute, without an increase in Bid Price.  If apparent 
Successful Bidder declines to make any such substitution, OWNER may award the contract to another 
responsive and responsible Bidder that proposes to use acceptable Subcontractors, Suppliers and other 
persons and organizations.  Any Subcontractor, Supplier or other party listed and to whom OWNER does 
not make written objection prior to giving of the Notice of Award, will be deemed acceptable to 
OWNER. 

12.3 No CONTRACTOR shall be required to employ any Subcontractor, Supplier, other person or 
organization against whom CONTRACTOR has reasonable objection. 

13.0 BID FORM  

13.1 The Bid Form is included with the Bidding Documents; additional copies may be obtained from 
ENGINEER. 

13.2 All blanks on the Bid Form must be completed by printing in black or blue ink or typed. 

13.3 Bids by corporations must be executed in the corporate name by the president or a vice-
president (or other corporate officer accompanied by evidence of authority to sign) and attested by the 
secretary or an assistant secretary.  The corporate address and state of incorporation must be shown 
below the signature. 

13.4 Bids by partnerships must be executed in the partnership name and signed by a partner, whose 
title must appear under the signature and the official address of the partnership must be shown below 
the signature. 

13.5 All names must be typed or printed in black or blue ink below the signature. 

13.6 The Bid shall contain an acknowledgment of receipt of all Addenda (the numbers of which must 
be filled in on the Bid Form). 

13.7 The address, telephone number, and contact name for communications regarding the Bid must 
be shown. 
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13.8  All supporting documentation and/or drawings shall be included as attachments to the Bid 
Form, including the following: 

  13.8.1 Qualifications and experience documentation including: 

 Experience List 

 Reference List 

 Equipment List 

 Subcontractor List 

 Contractor’s License 

  13.8.2 Bid Security; 

13.8.3 Work Plan including proposed methods and schedule; 

13.8.4 Acknowledgment of Receipt of Addenda.  

14.0 SUBMISSION OF BIDS 

14.1 Bids shall be submitted to the OWNER on or before August 23, 2022 at 2:00 PM at the address 
indicated in Item 2.4 above.  Bids shall be enclosed in an opaque sealed envelope, marked with the 
Project title (North Topsail Beach Reach 5 Truck Haul - Tranche Two), and the name and address of 
Bidder.  If the Bid is sent through the mail or other delivery system, the sealed envelope shall be 
enclosed in a separate envelope with the notation "BID ENCLOSED" on the face of it.  OWNER is not 
responsible for delays caused by the US Mail or any other delivery service.  Bids not delivered by the 
date and time cited above may not be considered and may be returned unopened. 

15.0 MODIFICATION AND WITHDRAWAL OF BIDS 

15.1 Bids may be modified or withdrawn by an appropriate document duly executed (in the same 
manner that a Bid must be executed) and delivered to the place where Bids are to be submitted and 
received at any time prior to the opening of Bids.  Modified bid proposals shall be clearly marked, and 
shall supersede the prior bid proposal and shall be accompanied by all forms required in the Bid. 

16.0 OPENING OF BIDS 

16.1 Bids will be opened and (unless obviously non-responsive) read publicly at the place where Bids 
are to be submitted.  An abstract of the amounts of the Bids will be made available to Bidders within a 
week after the opening of Bids. 

17.0 BIDS TO REMAIN SUBJECT TO ACCEPTANCE 

17.1 All Bids will remain subject to acceptance for 60 days after the day of the Bid opening, but 
OWNER may, in its sole discretion, release and reject any Bid prior to that date. 
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18.0 AWARD OF CONTRACT 

18.1 OWNER reserves the right to reject any or all Bids, including without limitation the rights to 
reject any or all non-conforming, non-responsive, unbalanced or conditional Bids and to reject the Bid of 
any Bidder if OWNER believes that it would not be in the best interest of the OWNER to make an award 
to that Bidder, whether because the Bid is not responsive or the Bidder is unqualified or of doubtful 
financial ability or fails to meet any other pertinent standard or criteria established by OWNER.   

18.2 OWNER also reserves the right to waive all informalities not involving price, time or changes in 
the Work and to negotiate contract terms with the Successful Bidder.  Discrepancies between the 
multiplication of units of Work and unit prices will be resolved in favor of the lower prices.  
Discrepancies between the indicated sum of any column of figures and the correct sum thereof will be 
resolved in favor of the correct sum.  Discrepancies between words and figures will be resolved in favor 
of the words. 

18.3 Upon opening of Bids, ENGINEER shall determine whether or not the bids are responsive to the 
prescribed requirement of the Contract Documents.  Thereafter, in evaluating responsive bids, OWNER 
will consider the qualifications of Bidders, critical dates, bid prices, unit prices and other data, as may be 
requested in the Bid Form or prior to the Notice of Award. 

18.4 OWNER may consider the qualifications and experience of Subcontractors, Suppliers, and other 
persons and organizations proposed for those portions of the Work as to which the identity of 
Subcontractors, Suppliers, and other persons and organizations must be submitted.  OWNER also may 
consider the operating costs, maintenance requirements, performance data and guarantees of major 
items of materials and equipment proposed for incorporation in the Work when such data is required to 
be submitted prior to the contingent Notice of Award. 

18.5 OWNER may conduct such investigations as OWNER deems necessary to assist in the evaluation 
of any Bid and to establish the responsibility, qualifications and financial ability of Bidders, proposed 
Subcontractors, Suppliers and other persons and organizations to perform and furnish the Work in 
accordance with the Contract Documents to OWNER's satisfaction within the prescribed time. 

18.6 If the Contract is to be awarded, it will be awarded to the responsive and responsible Bidder 
whose evaluation by OWNER indicates that the award will be in the best interests of the OWNER.  It is 
the intent of the OWNER to award the Contract to one Bidder, however, the OWNER reserves the right 
to award portions of the Contract to any combination of Bidders that is in the best interest of the 
OWNER. 

19.0 SIGNING OF AGREEMENT 

19.1 When OWNER gives a formal Notice of Award to the apparent Successful Bidder (following final 
LGC financing approval), it will be followed by two unsigned counterparts of the Agreement.  Within ten 
(10) business days thereafter CONTRACTOR shall sign and deliver two copies of the Agreement to 
OWNER with the required Insurance Certificates.  Within ten (10) business days thereafter OWNER shall 
deliver one fully signed counterpart to CONTRACTOR.  Each counterpart is to be accompanied by a 
complete set of the Drawings with appropriate identification. 
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20.0 CONTRACT SECURITY (Performance and Payment Bonds) 

20.1 Having satisfied all conditions of award as set forth elsewhere in these documents, the 
Successful Bidder shall, within 10 days, furnish a surety Bond(s) in a sum not less than the amount of the 
Contract as awarded, as security of the faithful performance of the Contract, and for the payment of all 
persons, firms or corporations to whom the CONTRACTOR may become legally indebted for labor, 
materials, tools, equipment, or services of any nature including utility and transportation services, 
employed or used by him in performing the work.  Such Bond(s) shall be in the same form as that 
included in the Contract Documents and shall bear the same date as, or a date subsequent to that of the 
Agreement.  

The Bidder shall furnish the required Bond(s), in the form provided herein, covering the faithful 
performance of the Contract and the payment of all obligations arising thereunder in full amount of the 
Contract, with such acceptable sureties secured through the Bidders usual sources as may be agreeable 
to the parties. 

20.2 Acceptable Surety Companies:  To be responsible to the OWNER as Surety on Bonds, Surety shall 
comply with the following provisions: 

 Surety must be licensed to do business in North Carolina. 

 Surety must have been in business and have a record of successful continuous operations 
for at least three years. 

 Surety must have good underwriting, economic management, adequate reserves for 
undisclosed liabilities, net resources for unusual stock and sound investment. 

 Surety shall not have exposed itself to any loss on any one risk in an amount exceeding 
twenty percent (20%) of its surplus to policyholders. 

 Surety must have fulfilled all of its obligations on all other Bonds given to the OWNER. 

20.3 No work can commence until the required Bonds and Insurance Certificates have been delivered 
to the OWNER.  Upon receipt of the Bonds the OWNER may issue a "Notice to Proceed". 

The Bidder shall require the Attorney-in-Fact who issues the required Bond(s) on behalf of the surety to 
affix thereto a certified and current copy of his Power of Attorney authorizing his firm to act as agent for 
the surety in issuing the Bond(s). 

20.4 The failure of the Successful Bidder to execute such Agreement and to supply the required 
Bond(s) within ten (10) days after the prescribed forms are presented for signature, or within such 
extended period as the OWNER may grant, based upon reasons determined sufficient by the OWNER, 
shall constitute a default, and the OWNER may either award the Contract to another responsible Bidder 
or re-advertise for Bids, and may charge against the Bidder the difference between the amount of the 
Bid and the amount for which a contract for the Work is subsequently executed, irrespective of whether 
the amount thus due exceeds the amount of the Bid Bond.  If a more favorable Bid is received by re-
advertising the defaulting bidder shall have no claim against the OWNER for a refund. 
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21.0 PRE-BID SITE VISIT 

21.1 There will be a non-mandatory pre-bid conference held on Wednesday, August 10, 2022 at 1:00 
PM at the Gray Street beach access.  This meeting is not mandatory. Bidders are strongly advised to visit 
the site prior to submitting a Bid.  Failure to do so will not relieve Bidder from completing the 
requirements of the Contract, and will not be grounds for changes in the Contract Time or Contract Price 
to allow for conditions unanticipated by the Bidder.  

22.0 PAYMENTS TO CONTRACTOR 

22.1 OWNER shall approve payment only for work done in accordance with the requirements of 
these Contract Documents, and in accordance with the schedule of Bid Prices.  Upon satisfactory 
application by CONTRACTOR, the OWNER will make Progress Payments according to the terms set forth 
in Article 15 of the Standard General Conditions, as amended by Article 15 of the Supplementary 
Conditions.   

22.2 Provisions for retainage are set forth in Article 15 of the Supplementary Conditions and in the 
Agreement between Owner and Contractor (Section B). 

23.0 INSURANCE REQUIREMENTS 

23.1 Insurance:  The CONTRACTOR shall not commence any work until he obtains, at his own 
expense, all required Insurance.  Such Insurance must have the approval of the OWNER as to limit, form, 
and amount.  The CONTRACTOR shall not permit any Subcontractor to commence Work on this project 
until the same Insurance requirements have been complied with by the Subcontractor.  Details of the 
required insurance are found in Article 6 of the Standard General Conditions, as amended by Article 6 of 
the Supplementary Conditions. 

24.0 ORAL AGREEMENTS 

24.1 No oral order, objection, claim or notice by any party to the others shall affect or modify any of 
the terms or obligations contained in any of the Contract Documents, and none of the provisions of the 
Contract Documents shall be held to be waived or modified by reason of any act whatsoever, other than 
by a definitely agreed waiver or modification thereof in writing, and no evidence shall be introduced in 
any proceeding of any other waiver or modification. 

25.0 SAFETY 

25.1 In accordance with generally accepted construction practices, the CONTRACTOR shall be solely 
and completely responsible for conditions of the job site, including safety of all persons and property 
affected directly or indirectly by his operations during the performance of the Work.  This requirement 
will apply continuously 24 hours per day until the acceptance of the Work by the OWNER and shall not 
be limited to normal working hours. 

The CONTRACTOR shall take all reasonable precautions for the safety of, and shall provide all reasonable 
protection to prevent damage, injury or loss to: 

 All employees on the Work and all other persons who may be affected thereby; 
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 All the Work and all materials and equipment to be incorporated therein, whether in 
storage on or off the site, under the care, custody or control of the CONTRACTOR or any 
of his Subcontractors; and 

 Other property at the site or adjacent thereto, including trees, shrubs, lawns, walks, 
pavements, roadways, structures and utilities not designated for removal, relocation or 
replacement in the course of construction. 

The CONTRACTOR shall comply with all applicable Laws, ordinances, rules, regulations and lawful orders 
of any public authority having jurisdiction for the safety of persons or property or to protect them from 
damage, injury, or loss.  The CONTRACTOR shall erect and maintain, as required by existing conditions 
and progress of the Work, all reasonable safeguards for safety and protection, including posting danger 
signs and other warnings against hazards, promulgating safety regulations and notifying owners and 
users of adjacent utilities. 

The CONTRACTOR shall designate a responsible member of his organization at the site whose duty shall 
be prevention of accidents.  This person shall be the CONTRACTOR’s superintendent unless otherwise 
designated in writing by the CONTRACTOR to the OWNER and the ENGINEER. 
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ARTICLE 1 – DEFINITIONS AND TERMINOLOGY 

1.01 Defined Terms 

A. Wherever used in the Bidding Requirements or Contract Documents, a term printed with 
initial capital letters, including the term’s singular and plural forms, will have the meaning 
indicated in the definitions below. In addition to terms specifically defined, terms with 
initial capital letters in the Contract Documents include references to identified articles and 
paragraphs, and the titles of other documents or forms. 

1. Addenda—Written or graphic instruments issued prior to the opening of Bids which 
clarify, correct, or change the Bidding Requirements or the proposed Contract 
Documents. 

2. Agreement—The written instrument, executed by Owner and Contractor, that sets 
forth the Contract Price and Contract Times, identifies the parties and the Engineer, 
and designates the specific items that are Contract Documents. 

3. Application for Payment—The form acceptable to Engineer which is to be used by 
Contractor during the course of the Work in requesting progress or final payments and 
which is to be accompanied by such supporting documentation as is required by the 
Contract Documents. 

4. Bid—The offer of a Bidder submitted on the prescribed form setting forth the prices 
for the Work to be performed. 

5. Bidder—An individual or entity that submits a Bid to Owner. 

6. Bidding Documents—The Bidding Requirements, the proposed Contract Documents, 
and all Addenda. 

7. Bidding Requirements—The advertisement or invitation to bid, Instructions to Bidders, 
Bid Bond or other Bid security, if any, the Bid Form, and the Bid with any attachments. 

8. Change Order—A document which is signed by Contractor and Owner and authorizes 
an addition, deletion, or revision in the Work or an adjustment in the Contract Price or 
the Contract Times, or other revision to the Contract, issued on or after the Effective 
Date of the Contract. 

9. Change Proposal—A written request by Contractor, duly submitted in compliance with 
the procedural requirements set forth herein, seeking an adjustment in Contract Price 
or Contract Times, or both; contesting an initial decision by Engineer concerning the 
requirements of the Contract Documents or the acceptability of Work under the 
Contract Documents; challenging a set-off against payments due; or seeking other 
relief with respect to the terms of the Contract. 

10. Claim—(a) A demand or assertion by Owner directly to Contractor, duly submitted in 
compliance with the procedural requirements set forth herein: seeking an adjustment 
of Contract Price or Contract Times, or both; contesting an initial decision by Engineer 
concerning the requirements of the Contract Documents or the acceptability of Work 
under the Contract Documents; contesting Engineer’s decision regarding a Change 
Proposal; seeking resolution of a contractual issue that Engineer has declined to 
address; or seeking other relief with respect to the terms of the Contract; or (b) a 
demand or assertion by Contractor directly to Owner, duly submitted in compliance 
with the procedural requirements set forth herein, contesting Engineer’s decision 
regarding a Change Proposal; or seeking resolution of a contractual issue that Engineer 
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has declined to address. A demand for money or services by a third party is not a 
Claim. 

11. Constituent of Concern—Asbestos, petroleum, radioactive materials, polychlorinated 
biphenyls (PCBs), hazardous waste, and any substance, product, waste, or other 
material of any nature whatsoever that is or becomes listed, regulated, or addressed 
pursuant to (a) the Comprehensive Environmental Response, Compensation and 
Liability Act, 42 U.S.C. §§9601 et seq. (“CERCLA”); (b) the Hazardous Materials 
Transportation Act, 49 U.S.C. §§5101 et seq.; (c) the Resource Conservation and 
Recovery Act, 42 U.S.C. §§6901 et seq. (“RCRA”); (d) the Toxic Substances Control Act, 
15 U.S.C. §§2601 et seq.; (e) the Clean Water Act, 33 U.S.C. §§1251 et seq.; (f) the 
Clean Air Act, 42 U.S.C. §§7401 et seq.; or (g) any other federal, state, or local statute, 
law, rule, regulation, ordinance, resolution, code, order, or decree regulating, relating 
to, or imposing liability or standards of conduct concerning, any hazardous, toxic, or 
dangerous waste, substance, or material. 

12. Contract—The entire and integrated written contract between the Owner and 
Contractor concerning the Work. 

13. Contract Documents—Those items so designated in the Agreement, and which 
together comprise the Contract. 

14. Contract Price—The money that Owner has agreed to pay Contractor for completion 
of the Work in accordance with the Contract Documents. . 

15. Contract Times—The number of days or the dates by which Contractor shall: (a) 
achieve Milestones, if any; (b) achieve Substantial Completion; and (c) complete the 
Work. 

16. Contractor—The individual or entity with which Owner has contracted for 
performance of the Work. 

17. Cost of the Work—See Paragraph 13.01 for definition. 

18. Drawings—The part of the Contract that graphically shows the scope, extent, and 
character of the Work to be performed by Contractor. 

19. Effective Date of the Contract—The date, indicated in the Agreement, on which the 
Contract becomes effective. 

20. Engineer—The individual or entity named as such in the Agreement. 

21. Field Order—A written order issued by Engineer which requires minor changes in the 
Work but does not change the Contract Price or the Contract Times. 

22. Hazardous Environmental Condition—The presence at the Site of Constituents of 
Concern in such quantities or circumstances that may present a danger to persons or 
property exposed thereto.  The presence at the Site of materials that are necessary for 
the execution of the Work, or that are to be incorporated in the Work, and that are 
controlled and contained pursuant to industry practices, Laws and Regulations, and 
the requirements of the Contract, does not establish a Hazardous Environmental 
Condition. 

23. Laws and Regulations; Laws or Regulations—Any and all applicable laws, statutes, 
rules, regulations, ordinances, codes, and orders of any and all governmental bodies, 
agencies, authorities, and courts having jurisdiction. 
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24. Liens—Charges, security interests, or encumbrances upon Contract-related funds, real 
property, or personal property. 

25. Milestone—A principal event in the performance of the Work that the Contract 
requires Contractor to achieve by an intermediate completion date or by a time prior 
to Substantial Completion of all the Work. 

26. Notice of Award—The written notice by Owner to a Bidder of Owner’s acceptance of 
the Bid. 

27. Notice to Proceed—A written notice by Owner to Contractor fixing the date on which 
the Contract Times will commence to run and on which Contractor shall start to 
perform the Work. 

28. Owner—The individual or entity with which Contractor has contracted regarding the 
Work, and which has agreed to pay Contractor for the performance of the Work, 
pursuant to the terms of the Contract. 

29. Progress Schedule—A schedule, prepared and maintained by Contractor, describing 
the sequence and duration of the activities comprising the Contractor’s plan to 
accomplish the Work within the Contract Times. 

30. Project—The total undertaking to be accomplished for Owner by engineers, 
contractors, and others, including planning, study, design, construction, testing, 
commissioning, and start-up, and of which the Work to be performed under the 
Contract Documents is a part. 

31. Project Manual—The written documents prepared for, or made available for, 
procuring and constructing the Work, including but not limited to the Bidding 
Documents or other construction procurement documents, geotechnical and existing 
conditions information, the Agreement, bond forms, General Conditions, 
Supplementary Conditions, and Specifications. The contents of the Project Manual 
may be bound in one or more volumes. 

32. Resident Project Representative—The authorized representative of Engineer assigned 
to assist Engineer at the Site. As used herein, the term Resident Project Representative 
or “RPR” includes any assistants or field staff of Resident Project Representative. 

33. Samples—Physical examples of materials, equipment, or workmanship that are 
representative of some portion of the Work and that establish the standards by which 
such portion of the Work will be judged. 

34. Schedule of Submittals—A schedule, prepared and maintained by Contractor, of 
required submittals and the time requirements for Engineer’s review of the submittals 
and the performance of related construction activities. 

35. Schedule of Values—A schedule, prepared and maintained by Contractor, allocating 
portions of the Contract Price to various portions of the Work and used as the basis for 
reviewing Contractor’s Applications for Payment. 

36. Shop Drawings—All drawings, diagrams, illustrations, schedules, and other data or 
information that are specifically prepared or assembled by or for Contractor and 
submitted by Contractor to illustrate some portion of the Work.  Shop Drawings, 
whether approved or not, are not Drawings and are not Contract Documents. 
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37. Site—Lands or areas indicated in the Contract Documents as being furnished by Owner 
upon which the Work is to be performed, including rights-of-way and easements, and 
such other lands furnished by Owner which are designated for the use of Contractor. 

38. Specifications—The part of the Contract that consists of written requirements for 
materials, equipment, systems, standards, and workmanship as applied to the Work, 
and certain administrative requirements and procedural matters applicable to the 
Work. 

39. Subcontractor—An individual or entity having a direct contract with Contractor or with 
any other Subcontractor for the performance of a part of the Work. 

40. Substantial Completion—The time at which the Work (or a specified part thereof) has 
progressed to the point where, in the opinion of Engineer, the Work (or a specified 
part thereof) is sufficiently complete, in accordance with the Contract Documents, so 
that the Work (or a specified part thereof) can be utilized for the purposes for which it 
is intended. The terms “substantially complete” and “substantially completed” as 
applied to all or part of the Work refer to Substantial Completion thereof. 

41. Successful Bidder—The Bidder whose Bid the Owner accepts, and to which the Owner 
makes an award of contract, subject to stated conditions. 

42. Supplementary Conditions—The part of the Contract that amends or supplements 
these General Conditions. 

43. Supplier—A manufacturer, fabricator, supplier, distributor, materialman, or vendor 
having a direct contract with Contractor or with any Subcontractor to furnish materials 
or equipment to be incorporated in the Work by Contractor or a Subcontractor. 

44. Technical Data—Those items expressly identified as Technical Data in the 
Supplementary Conditions, with respect to either (a) subsurface conditions at the Site, 
or physical conditions relating to existing surface or subsurface structures at the Site 
(except Underground Facilities) or (b) Hazardous Environmental Conditions at the Site. 
If no such express identifications of Technical Data have been made with respect to 
conditions at the Site, then the data contained in boring logs, recorded measurements 
of subsurface water levels, laboratory test results, and other factual, objective 
information regarding conditions at the Site that are set forth in any geotechnical or 
environmental report prepared for the Project and made available to Contractor are 
hereby defined as Technical Data with respect to conditions at the Site under 
Paragraphs 5.03, 5.04, and 5.06. 

45. Underground Facilities—All underground pipelines, conduits, ducts, cables, wires, 
manholes, vaults, tanks, tunnels, or other such facilities or attachments, and any 
encasements containing such facilities, including but not limited to those that convey 
electricity, gases, steam, liquid petroleum products, telephone or other 
communications, fiber optic transmissions, cable television, water, wastewater, storm 
water, other liquids or chemicals, or traffic or other control systems. 

46. Unit Price Work—Work to be paid for on the basis of unit prices. 

47. Work—The entire construction or the various separately identifiable parts thereof 
required to be provided under the Contract Documents. Work includes and is the 
result of performing or providing all labor, services, and documentation necessary to 
produce such construction; furnishing, installing, and incorporating all materials and 
equipment into such construction; and may include related services such as testing, 
start-up, and commissioning, all as required by the Contract Documents. 
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48. Work Change Directive—A written directive to Contractor issued on or after the 
Effective Date of the Contract, signed by Owner and recommended by Engineer, 
ordering an addition, deletion, or revision in the Work. 

1.02 Terminology 

A. The words and terms discussed in the following paragraphs are not defined but, when used 
in the Bidding Requirements or Contract Documents, have the indicated meaning. 

B. Intent of Certain Terms or Adjectives: 

1. The Contract Documents include the terms “as allowed,” “as approved,” “as ordered,” 
“as directed” or terms of like effect or import to authorize an exercise of professional 
judgment by Engineer. In addition, the adjectives “reasonable,” “suitable,” 
“acceptable,” “proper,” “satisfactory,” or adjectives of like effect or import are used to 
describe an action or determination of Engineer as to the Work. It is intended that 
such exercise of professional judgment, action, or determination will be solely to 
evaluate, in general, the Work for compliance with the information in the Contract 
Documents and with the design concept of the Project as a functioning whole as 
shown or indicated in the Contract Documents (unless there is a specific statement 
indicating otherwise). The use of any such term or adjective is not intended to and 
shall not be effective to assign to Engineer any duty or authority to supervise or direct 
the performance of the Work, or any duty or authority to undertake responsibility 
contrary to the provisions of Article 10 or any other provision of the Contract 
Documents. 

C. Day: 

1. The word “day” means a calendar day of 24 hours measured from midnight to the next 
midnight. 

D. Defective: 

1. The word “defective,” when modifying the word “Work,” refers to Work that is 
unsatisfactory, faulty, or deficient in that it: 

a. does not conform to the Contract Documents; or 

b. does not meet the requirements of any applicable inspection, reference standard, 
test, or approval referred to in the Contract Documents; or 

c. has been damaged prior to Engineer’s recommendation of final payment (unless 
responsibility for the protection thereof has been assumed by Owner at 
Substantial Completion in accordance with Paragraph 15.03 or 15.04). 

E. Furnish, Install, Perform, Provide: 

1. The word “furnish,” when used in connection with services, materials, or equipment, 
shall mean to supply and deliver said services, materials, or equipment to the Site (or 
some other specified location) ready for use or installation and in usable or operable 
condition. 

2. The word “install,” when used in connection with services, materials, or equipment, 
shall mean to put into use or place in final position said services, materials, or 
equipment complete and ready for intended use. 
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3. The words “perform” or “provide,” when used in connection with services, materials, 
or equipment, shall mean to furnish and install said services, materials, or equipment 
complete and ready for intended use. 

4. If the Contract Documents establish an obligation of Contractor with respect to 
specific services, materials, or equipment, but do not expressly use any of the four 
words “furnish,” “install,” “perform,” or “provide,” then Contractor shall furnish and 
install said services, materials, or equipment complete and ready for intended use. 

F. Unless stated otherwise in the Contract Documents, words or phrases that have a well-
known technical or construction industry or trade meaning are used in the Contract 
Documents in accordance with such recognized meaning. 

ARTICLE 2 – PRELIMINARY MATTERS 

2.01 Delivery of Bonds and Evidence of Insurance 

A. Bonds: When Contractor delivers the executed counterparts of the Agreement to Owner, 
Contractor shall also deliver to Owner such bonds as Contractor may be required to furnish. 

B. Evidence of Contractor’s Insurance: When Contractor delivers the executed counterparts of 
the Agreement to Owner, Contractor shall also deliver to Owner, with copies to each 
named insured and additional insured (as identified in the Supplementary Conditions or 
elsewhere in the Contract), the certificates and other evidence of insurance required to be 
provided by Contractor in accordance with Article 6. 

C. Evidence of Owner’s Insurance: After receipt of the executed counterparts of the 
Agreement and all required bonds and insurance documentation, Owner shall promptly 
deliver to Contractor, with copies to each named insured and additional insured (as 
identified in the Supplementary Conditions or otherwise), the certificates and other 
evidence of insurance required to be provided by Owner under Article 6. 

2.02 Copies of Documents 

A. Owner shall furnish to Contractor three printed copies of the Contract (including one fully 
executed counterpart of the Agreement), and one copy in electronic portable document 
format (PDF). Additional printed copies will be furnished upon request at the cost of 
reproduction. 

B. Owner shall maintain and safeguard at least one original printed record version of the 
Contract, including Drawings and Specifications signed and sealed by Engineer and other 
design professionals.  Owner shall make such original printed record version of the Contract 
available to Contractor for review. Owner may delegate the responsibilities under this 
provision to Engineer. 

2.03   Before Starting Construction 

A. Preliminary Schedules: Within 10 days after the Effective Date of the Contract (or as 
otherwise specifically required by the Contract Documents), Contractor shall submit to 
Engineer for timely review: 

1. a preliminary Progress Schedule indicating the times (numbers of days or dates) for 
starting and completing the various stages of the Work, including any Milestones 
specified in the Contract; 

2. a preliminary Schedule of Submittals; and 
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3. a preliminary Schedule of Values for all of the Work which includes quantities and 
prices of items which when added together equal the Contract Price and subdivides 
the Work into component parts in sufficient detail to serve as the basis for progress 
payments during performance of the Work. Such prices will include an appropriate 
amount of overhead and profit applicable to each item of Work. 

2.04 Preconstruction Conference; Designation of Authorized Representatives 

A. Before any Work at the Site is started, a conference attended by Owner, Contractor, 
Engineer, and others as appropriate will be held to establish a working understanding 
among the parties as to the Work and to discuss the schedules referred to in Paragraph 
2.03.A, procedures for handling Shop Drawings, Samples, and other submittals, processing 
Applications for Payment, electronic or digital transmittals, and maintaining required 
records. 

B. At this conference Owner and Contractor each shall designate, in writing, a specific 
individual to act as its authorized representative with respect to the services and 
responsibilities under the Contract.  Such individuals shall have the authority to transmit 
and receive information, render decisions relative to the Contract, and otherwise act on 
behalf of each respective party. 

2.05 Initial Acceptance of Schedules 

A. At least 10 days before submission of the first Application for Payment a conference, 
attended by Contractor, Engineer, and others as appropriate, will be held to review for 
acceptability to Engineer as provided below the schedules submitted in accordance with 
Paragraph 2.03.A. Contractor shall have an additional 10 days to make corrections and 
adjustments and to complete and resubmit the schedules. No progress payment shall be 
made to Contractor until acceptable schedules are submitted to Engineer. 

1. The Progress Schedule will be acceptable to Engineer if it provides an orderly 
progression of the Work to completion within the Contract Times. Such acceptance 
will not impose on Engineer responsibility for the Progress Schedule, for sequencing, 
scheduling, or progress of the Work, nor interfere with or relieve Contractor from 
Contractor’s full responsibility therefor. 

2. Contractor’s Schedule of Submittals will be acceptable to Engineer if it provides a 
workable arrangement for reviewing and processing the required submittals. 

3. Contractor’s Schedule of Values will be acceptable to Engineer as to form and 
substance if it provides a reasonable allocation of the Contract Price to the component 
parts of the Work. 

2.06 Electronic Transmittals 

A. Except as otherwise stated elsewhere in the Contract, the Owner, Engineer, and Contractor 
may transmit, and shall accept, Project-related correspondence, text, data, documents, 
drawings, information, and graphics, including but not limited to Shop Drawings and other 
submittals, in electronic media or digital format, either directly, or through access to a 
secure Project website. 

B. If the Contract does not establish protocols for electronic or digital transmittals, then 
Owner, Engineer, and Contractor shall jointly develop such protocols. 

C. When transmitting items in electronic media or digital format, the transmitting party makes 
no representations as to long term compatibility, usability, or readability of the items 
resulting from the recipient’s use of software application packages, operating systems, or 
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computer hardware differing from those used in the drafting or transmittal of the items, or 
from those established in applicable transmittal protocols. 

ARTICLE 3 – DOCUMENTS: INTENT, REQUIREMENTS, REUSE 

3.01 Intent 

A. The Contract Documents are complementary; what is required by one is as binding as if 
required by all. 

B. It is the intent of the Contract Documents to describe a functionally complete project (or 
part thereof) to be constructed in accordance with the Contract Documents. 

C. Unless otherwise stated in the Contract Documents, if there is a discrepancy between the 
electronic or digital versions of the Contract Documents (including any printed copies 
derived from such electronic or digital versions) and the printed record version, the printed 
record version shall govern. 

D. The Contract supersedes prior negotiations, representations, and agreements, whether 
written or oral. 

E. Engineer will issue clarifications and interpretations of the Contract Documents as provided 
herein. 

3.02 Reference Standards 

A. Standards Specifications, Codes, Laws and Regulations 

1. Reference in the Contract Documents to standard specifications, manuals, reference 
standards, or codes of any technical society, organization, or association, or to Laws or 
Regulations, whether such reference be specific or by implication, shall mean the 
standard specification, manual, reference standard, code, or Laws or Regulations in 
effect at the time of opening of Bids (or on the Effective Date of the Contract if there 
were no Bids), except as may be otherwise specifically stated in the Contract 
Documents. 

2. No provision of any such standard specification, manual, reference standard, or code, 
or any instruction of a Supplier, shall be effective to change the duties or 
responsibilities of Owner, Contractor, or Engineer, or any of their subcontractors, 
consultants, agents, or employees, from those set forth in the part of the Contract 
Documents prepared by or for Engineer. No such provision or instruction shall be 
effective to assign to Owner, Engineer, or any of their officers, directors, members, 
partners, employees, agents, consultants, or subcontractors, any duty or authority to 
supervise or direct the performance of the Work or any duty or authority to undertake 
responsibility inconsistent with the provisions of the part of the Contract Documents 
prepared by or for Engineer. 

3.03 Reporting and Resolving Discrepancies 

A. Reporting Discrepancies: 

1. Contractor’s Verification of Figures and Field Measurements: Before undertaking each 
part of the Work, Contractor shall carefully study the Contract Documents, and check 
and verify pertinent figures and dimensions therein, particularly with respect to 
applicable field measurements. Contractor shall promptly report in writing to Engineer 
any conflict, error, ambiguity, or discrepancy that Contractor discovers, or has actual 
knowledge of, and shall not proceed with any Work affected thereby until the conflict, 
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error, ambiguity, or discrepancy is resolved, by a clarification or interpretation by 
Engineer, or by an amendment or supplement to the Contract Documents issued 
pursuant to Paragraph 11.01. 

2. Contractor’s Review of Contract Documents: If, before or during the performance of 
the Work, Contractor discovers any conflict, error, ambiguity, or discrepancy within 
the Contract Documents, or between the Contract Documents and (a) any applicable 
Law or Regulation, (b) actual field conditions, (c) any standard specification, manual, 
reference standard, or code, or (d) any instruction of any Supplier, then Contractor 
shall promptly report it to Engineer in writing. Contractor shall not proceed with the 
Work affected thereby (except in an emergency as required by Paragraph 7.15) until 
the conflict, error, ambiguity, or discrepancy is resolved, by a clarification or 
interpretation by Engineer, or by an amendment or supplement to the Contract 
Documents issued pursuant to Paragraph 11.01. 

3. Contractor shall not be liable to Owner or Engineer for failure to report any conflict, 
error, ambiguity, or discrepancy in the Contract Documents unless Contractor had 
actual knowledge thereof. 

B. Resolving Discrepancies: 

1. Except as may be otherwise specifically stated in the Contract Documents, the 
provisions of the part of the Contract Documents prepared by or for Engineer shall 
take precedence in resolving any conflict, error, ambiguity, or discrepancy between 
such provisions of the Contract Documents and: 

a. the provisions of any standard specification, manual, reference standard, or code, 
or the instruction of any Supplier (whether or not specifically incorporated by 
reference as a Contract Document); or 

b. the provisions of any Laws or Regulations applicable to the performance of the 
Work (unless such an interpretation of the provisions of the Contract Documents 
would result in violation of such Law or Regulation). 

3.04 Requirements of the Contract Documents 

A. During the performance of the Work and until final payment, Contractor and Owner shall 
submit to the Engineer all matters in question concerning the requirements of the Contract 
Documents (sometimes referred to as requests for information or interpretation—RFIs), or 
relating to the acceptability of the Work under the Contract Documents, as soon as possible 
after such matters arise. Engineer will be the initial interpreter of the requirements of the 
Contract Documents, and judge of the acceptability of the Work thereunder. 

B. Engineer will, with reasonable promptness, render a written clarification, interpretation, or 
decision on the issue submitted, or initiate an amendment or supplement to the Contract 
Documents. Engineer’s written clarification, interpretation, or decision will be final and 
binding on Contractor, unless it appeals by submitting a Change Proposal, and on Owner, 
unless it appeals by filing a Claim. 

C. If a submitted matter in question concerns terms and conditions of the Contract 
Documents that do not involve (1) the performance or acceptability of the Work under the 
Contract Documents, (2) the design (as set forth in the Drawings, Specifications, or 
otherwise), or (3) other engineering or technical matters, then Engineer will promptly give 
written notice to Owner and Contractor that Engineer is unable to provide a decision or 
interpretation. If Owner and Contractor are unable to agree on resolution of such a matter 
in question, either party may pursue resolution as provided in Article 12. 
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3.05 Reuse of Documents 

A. Contractor and its Subcontractors and Suppliers shall not: 

1. have or acquire any title to or ownership rights in any of the Drawings, Specifications, 
or other documents (or copies of any thereof) prepared by or bearing the seal of 
Engineer or its consultants, including electronic media editions, or reuse any such 
Drawings, Specifications, other documents, or copies thereof on extensions of the 
Project or any other project without written consent of Owner and Engineer and 
specific written verification or adaptation by Engineer; or 

2. have or acquire any title or ownership rights in any other Contract Documents, reuse 
any such Contract Documents for any purpose without Owner’s express written 
consent, or violate any copyrights pertaining to such Contract Documents. 

B. The prohibitions of this Paragraph 3.05 will survive final payment, or termination of the 
Contract. Nothing herein shall preclude Contractor from retaining copies of the Contract 
Documents for record purposes. 

ARTICLE 4 – COMMENCEMENT AND PROGRESS OF THE WORK 

4.01 Commencement of Contract Times; Notice to Proceed 

A. The Contract Times will commence to run on the thirtieth day after the Effective Date of 
the Contract or, if a Notice to Proceed is given, on the day indicated in the Notice to 
Proceed. A Notice to Proceed may be given at any time within 30 days after the Effective 
Date of the Contract. In no event will the Contract Times commence to run later than the 
sixtieth day after the day of Bid opening or the thirtieth day after the Effective Date of the 
Contract, whichever date is earlier. 

4.02 Starting the Work 

A. Contractor shall start to perform the Work on the date when the Contract Times 
commence to run. No Work shall be done at the Site prior to such date. 

4.03 Reference Points 

A. Owner shall provide engineering surveys to establish reference points for construction 
which in Engineer’s judgment are necessary to enable Contractor to proceed with the 
Work. Contractor shall be responsible for laying out the Work, shall protect and preserve 
the established reference points and property monuments, and shall make no changes or 
relocations without the prior written approval of Owner. Contractor shall report to 
Engineer whenever any reference point or property monument is lost or destroyed or 
requires relocation because of necessary changes in grades or locations, and shall be 
responsible for the accurate replacement or relocation of such reference points or property 
monuments by professionally qualified personnel. 

4.04 Progress Schedule 

A. Contractor shall adhere to the Progress Schedule established in accordance with Paragraph 
2.05 as it may be adjusted from time to time as provided below. 

1. Contractor shall submit to Engineer for acceptance (to the extent indicated in 
Paragraph 2.05) proposed adjustments in the Progress Schedule that will not result in 
changing the Contract Times. 
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2. Proposed adjustments in the Progress Schedule that will change the Contract Times 
shall be submitted in accordance with the requirements of Article 11. 

B. Contractor shall carry on the Work and adhere to the Progress Schedule during all disputes 
or disagreements with Owner. No Work shall be delayed or postponed pending resolution 
of any disputes or disagreements, or during any appeal process, except as permitted by 
Paragraph 16.04, or as Owner and Contractor may otherwise agree in writing. 

4.05 Delays in Contractor’s Progress 

A. If Owner, Engineer, or anyone for whom Owner is responsible, delays, disrupts, or 
interferes with the performance or progress of the Work, then Contractor shall be entitled 
to an equitable adjustment in the Contract Times and Contract Price. Contractor’s 
entitlement to an adjustment of the Contract Times is conditioned on such adjustment 
being essential to Contractor’s ability to complete the Work within the Contract Times. 

B. Contractor shall not be entitled to an adjustment in Contract Price or Contract Times for 
delay, disruption, or interference caused by or within the control of Contractor. Delay, 
disruption, and interference attributable to and within the control of a Subcontractor or 
Supplier shall be deemed to be within the control of Contractor. 

C. If Contractor’s performance or progress is delayed, disrupted, or interfered with by 
unanticipated causes not the fault of and beyond the control of Owner, Contractor, and 
those for which they are responsible, then Contractor shall be entitled to an equitable 
adjustment in Contract Times. Contractor’s entitlement to an adjustment of the Contract 
Times is conditioned on such adjustment being essential to Contractor’s ability to complete 
the Work within the Contract Times. Such an adjustment shall be Contractor’s sole and 
exclusive remedy for the delays, disruption, and interference described in this paragraph. 
Causes of delay, disruption, or interference that may give rise to an adjustment in Contract 
Times under this paragraph include but are not limited to the following: 

1. severe and unavoidable natural catastrophes such as fires, floods, epidemics, and 
earthquakes; 

2. abnormal weather conditions; 

3. acts or failures to act of utility owners (other than those performing other work at or 
adjacent to the Site by arrangement with the Owner, as contemplated in Article 8); 
and 

4. acts of war or terrorism. 

D. Delays, disruption, and interference to the performance or progress of the Work resulting 
from the existence of a differing subsurface or physical condition, an Underground Facility 
that was not shown or indicated by the Contract Documents, or not shown or indicated 
with reasonable accuracy, and those resulting from Hazardous Environmental Conditions, 
are governed by Article 5. 

E. Paragraph 8.03 governs delays, disruption, and interference to the performance or 
progress of the Work resulting from the performance of certain other work at or adjacent 
to the Site. 

F. Contractor shall not be entitled to an adjustment in Contract Price or Contract Times for 
any delay, disruption, or interference if such delay is concurrent with a delay, disruption, or 
interference caused by or within the control of Contractor. 
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G. Contractor must submit any Change Proposal seeking an adjustment in Contract Price or 
Contract Times under this paragraph within 30 days of the commencement of the delaying, 
disrupting, or interfering event. 

ARTICLE 5 – AVAILABILITY OF LANDS; SUBSURFACE AND PHYSICAL CONDITIONS; HAZARDOUS 
ENVIRONMENTAL CONDITIONS 

5.01 Availability of Lands 

A. Owner shall furnish the Site. Owner shall notify Contractor of any encumbrances or 
restrictions not of general application but specifically related to use of the Site with which 
Contractor must comply in performing the Work. 

B. Upon reasonable written request, Owner shall furnish Contractor with a current statement 
of record legal title and legal description of the lands upon which permanent improvements 
are to be made and Owner’s interest therein as necessary for giving notice of or filing a 
mechanic’s or construction lien against such lands in accordance with applicable Laws and 
Regulations. 

C. Contractor shall provide for all additional lands and access thereto that may be required for 
temporary construction facilities or storage of materials and equipment. 

5.02 Use of Site and Other Areas 

A. Limitation on Use of Site and Other Areas: 

1. Contractor shall confine construction equipment, temporary construction facilities, the 
storage of materials and equipment, and the operations of workers to the Site, 
adjacent areas that Contractor has arranged to use through construction easements or 
otherwise, and other adjacent areas permitted by Laws and Regulations, and shall not 
unreasonably encumber the Site and such other adjacent areas with construction 
equipment or other materials or equipment. Contractor shall assume full responsibility 
for (a) damage to the Site; (b) damage to any such other adjacent areas used for 
Contractor’s operations; (c) damage to any other adjacent land or areas; and (d) for 
injuries and losses sustained by the owners or occupants of any such land or areas; 
provided that such damage or injuries result from the performance of the Work or 
from other actions or conduct of the Contractor or those for which Contractor is 
responsible. 

2. If a damage or injury claim is made by the owner or occupant of any such land or area 
because of the performance of the Work, or because of other actions or conduct of 
the Contractor or those for which Contractor is responsible, Contractor shall (a) take 
immediate corrective or remedial action as required by Paragraph 7.12, or otherwise; 
(b) promptly attempt to settle the claim as to all parties through negotiations with 
such owner or occupant, or otherwise resolve the claim by arbitration or other dispute 
resolution proceeding, or at law; and (c) to the fullest extent permitted by Laws and 
Regulations, indemnify and hold harmless Owner and Engineer, and the officers, 
directors, members, partners, employees, agents, consultants and subcontractors of 
each and any of them from and against any such claim, and against all costs, losses, 
and damages (including but not limited to all fees and charges of engineers, architects, 
attorneys, and other professionals and all court or arbitration or other dispute 
resolution costs) arising out of or relating to any claim or action, legal or equitable, 
brought by any such owner or occupant against Owner, Engineer, or any other party 
indemnified hereunder to the extent caused directly or indirectly, in whole or in part 
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by, or based upon, Contractor’s performance of the Work, or because of other actions 
or conduct of the Contractor or those for which Contractor is responsible. 

B. Removal of Debris During Performance of the Work: During the progress of the Work the 
Contractor shall keep the Site and other adjacent areas free from accumulations of waste 
materials, rubbish, and other debris. Removal and disposal of such waste materials, 
rubbish, and other debris shall conform to applicable Laws and Regulations. 

C. Cleaning: Prior to Substantial Completion of the Work Contractor shall clean the Site and 
the Work and make it ready for utilization by Owner. At the completion of the Work 
Contractor shall remove from the Site and adjacent areas all tools, appliances, construction 
equipment and machinery, and surplus materials and shall restore to original condition all 
property not designated for alteration by the Contract Documents. 

D. Loading of Structures: Contractor shall not load nor permit any part of any structure to be 
loaded in any manner that will endanger the structure, nor shall Contractor subject any 
part of the Work or adjacent structures or land to stresses or pressures that will endanger 
them. 

5.03 Subsurface and Physical Conditions 

A. Reports and Drawings: The Supplementary Conditions identify: 

1. those reports known to Owner of explorations and tests of subsurface conditions at or 
adjacent to the Site; 

2. those drawings known to Owner of physical conditions relating to existing surface or 
subsurface structures at the Site (except Underground Facilities); and 

3. Technical Data contained in such reports and drawings. 

B. Reliance by Contractor on Technical Data Authorized: Contractor may rely upon the 
accuracy of the Technical Data expressly identified in the Supplementary Conditions with 
respect to such reports and drawings, but such reports and drawings are not Contract 
Documents. If no such express identification has been made, then Contractor may rely 
upon the accuracy of the Technical Data (as defined in Article 1) contained in any 
geotechnical or environmental report prepared for the Project and made available to 
Contractor. Except for such reliance on Technical Data, Contractor may not rely upon or 
make any claim against Owner or Engineer, or any of their officers, directors, members, 
partners, employees, agents, consultants, or subcontractors, with respect to: 

1. the completeness of such reports and drawings for Contractor’s purposes, including, 
but not limited to, any aspects of the means, methods, techniques, sequences, and 
procedures of construction to be employed by Contractor, and safety precautions and 
programs incident thereto; or 

2. other data, interpretations, opinions, and information contained in such reports or 
shown or indicated in such drawings; or 

3. any Contractor interpretation of or conclusion drawn from any Technical Data or any 
such other data, interpretations, opinions, or information. 
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5.04 Differing Subsurface or Physical Conditions 

A. Notice by Contractor: If Contractor believes that any subsurface or physical condition that is 
uncovered or revealed at the Site either: 

1. is of such a nature as to establish that any Technical Data on which Contractor is 
entitled to rely as provided in Paragraph 5.03 is materially inaccurate; or 

2. is of such a nature as to require a change in the Drawings or Specifications; or 

3. differs materially from that shown or indicated in the Contract Documents; or 

4. is of an unusual nature, and differs materially from conditions ordinarily encountered 
and generally recognized as inherent in work of the character provided for in the 
Contract Documents; 

then Contractor shall, promptly after becoming aware thereof and before further 
disturbing the subsurface or physical conditions or performing any Work in connection 
therewith (except in an emergency as required by Paragraph 7.15), notify Owner and 
Engineer in writing about such condition. Contractor shall not further disturb such 
condition or perform any Work in connection therewith (except with respect to an 
emergency) until receipt of a written statement permitting Contractor to do so. 

B. Engineer’s Review: After receipt of written notice as required by the preceding paragraph, 
Engineer will promptly review the subsurface or physical condition in question; determine 
the necessity of Owner’s obtaining additional exploration or tests with respect to the 
condition; conclude whether the condition falls within any one or more of the differing site 
condition categories in Paragraph 5.04.A above; obtain any pertinent cost or schedule 
information from Contractor; prepare recommendations to Owner regarding the 
Contractor’s resumption of Work in connection with the subsurface or physical condition in 
question and the need for any change in the Drawings or Specifications; and advise Owner 
in writing  of Engineer’s findings, conclusions, and recommendations. 

C. Owner’s Statement to Contractor Regarding Site Condition: After receipt of Engineer’s 
written findings, conclusions, and recommendations, Owner shall issue a written statement 
to Contractor (with a copy to Engineer) regarding the subsurface or physical condition in 
question, addressing the resumption of Work in connection with such condition, indicating 
whether any change in the Drawings or Specifications will be made, and adopting or 
rejecting Engineer’s written findings, conclusions, and recommendations, in whole or in 
part. 

D. Possible Price and Times Adjustments: 

1. Contractor shall be entitled to an equitable adjustment in Contract Price or Contract 
Times, or both, to the extent that the existence of a differing subsurface or physical 
condition, or any related delay, disruption, or interference, causes an increase or 
decrease in Contractor’s cost of, or time required for, performance of the Work; 
subject, however, to the following: 

a. such condition must fall within any one or more of the categories described in 
Paragraph 5.04.A; 

b. with respect to Work that is paid for on a unit price basis, any adjustment in 
Contract Price will be subject to the provisions of Paragraph 13.03; and, 
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c. Contractor’s entitlement to an adjustment of the Contract Times is conditioned 
on such adjustment being essential to Contractor’s ability to complete the Work 
within the Contract Times. 

2. Contractor shall not be entitled to any adjustment in the Contract Price or Contract 
Times with respect to a subsurface or physical condition if: 

a. Contractor knew of the existence of such condition at the time Contractor made a 
commitment to Owner with respect to Contract Price and Contract Times by the 
submission of a Bid or becoming bound under a negotiated contract, or 
otherwise; or 

b. the existence of such condition reasonably could have been discovered or 
revealed as a result of any examination, investigation, exploration, test, or study 
of the Site and contiguous areas expressly required by the Bidding Requirements 
or Contract Documents to be conducted by or for Contractor prior to Contractor’s 
making such commitment; or 

c. Contractor failed to give the written notice as required by Paragraph 5.04.A. 

3. If Owner and Contractor agree regarding Contractor’s entitlement to and the amount 
or extent of any adjustment in the Contract Price or Contract Times, or both, then any 
such adjustment shall be set forth in a Change Order. 

4. Contractor may submit a Change Proposal regarding its entitlement to or the amount 
or extent of any adjustment in the Contract Price or Contract Times, or both, no later 
than 30 days after Owner’s issuance of the Owner’s written statement to Contractor 
regarding the subsurface or physical condition in question. 

5.05 Underground Facilities 

A. Contractor’s Responsibilities: The information and data shown or indicated in the Contract 
Documents with respect to existing Underground Facilities at or adjacent to the Site is 
based on information and data furnished to Owner or Engineer by the owners of such 
Underground Facilities, including Owner, or by others. Unless it is otherwise expressly 
provided in the Supplementary Conditions: 

1. Owner and Engineer do not warrant or guarantee the accuracy or completeness of any 
such information or data provided by others; and 

2. the cost of all of the following will be included in the Contract Price, and Contractor 
shall have full responsibility for: 

a. reviewing and checking all information and data regarding existing Underground 
Facilities at the Site; 

b. locating all Underground Facilities shown or indicated in the Contract Documents 
as being at the Site; 

c. coordination of the Work with the owners (including Owner) of such 
Underground Facilities, during construction; and 

d. the safety and protection of all existing Underground Facilities at the Site, and 
repairing any damage thereto resulting from the Work. 

B. Notice by Contractor: If Contractor believes that an Underground Facility that is uncovered 
or revealed at the Site was not shown or indicated in the Contract Documents, or was not 
shown or indicated with reasonable accuracy, then Contractor shall, promptly after 
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becoming aware thereof and before further disturbing conditions affected thereby or 
performing any Work in connection therewith (except in an emergency as required by 
Paragraph 7.15), identify the owner of such Underground Facility and give written notice to 
that owner and to Owner and Engineer. 

C. Engineer’s Review: Engineer will promptly review the Underground Facility and conclude 
whether such Underground Facility was not shown or indicated in the Contract Documents, 
or was not shown or indicated with reasonable accuracy; obtain any pertinent cost or 
schedule information from Contractor; prepare recommendations to Owner regarding the 
Contractor’s resumption of Work in connection with the Underground Facility in question; 
determine the extent, if any, to which a change is required in the Drawings or Specifications 
to reflect and document the consequences of the existence or location of the Underground 
Facility; and advise Owner in writing  of Engineer’s findings, conclusions, and 
recommendations. During such time, Contractor shall be responsible for the safety and 
protection of such Underground Facility. 

D. Owner’s Statement to Contractor Regarding Underground Facility: After receipt of 
Engineer’s written findings, conclusions, and recommendations, Owner shall issue a written 
statement to Contractor (with a copy to Engineer) regarding the Underground Facility in 
question, addressing the resumption of Work in connection with such Underground Facility, 
indicating whether any change in the Drawings or Specifications will be made, and adopting 
or rejecting Engineer’s written findings, conclusions, and recommendations in whole or in 
part. 

E. Possible Price and Times Adjustments: 

1. Contractor shall be entitled to an equitable adjustment in the Contract Price or 
Contract Times, or both, to the extent that any existing Underground Facility at the 
Site that was not shown or indicated in the Contract Documents, or was not shown or 
indicated with reasonable accuracy, or any related delay, disruption, or interference, 
causes an increase or decrease in Contractor’s cost of, or time required for, 
performance of the Work; subject, however, to the following: 

a. Contractor did not know of and could not reasonably have been expected to be 
aware of or to have anticipated the existence or actual location of the 
Underground Facility in question; 

b. With respect to Work that is paid for on a unit price basis, any adjustment in 
Contract Price will be subject to the provisions of Paragraph 13.03; 

c. Contractor’s entitlement to an adjustment of the Contract Times is conditioned 
on such adjustment being essential to Contractor’s ability to complete the Work 
within the Contract Times; and 

d. Contractor gave the notice required in Paragraph 5.05.B. 

2. If Owner and Contractor agree regarding Contractor’s entitlement to and the amount 
or extent of any adjustment in the Contract Price or Contract Times, or both, then any 
such adjustment shall be set forth in a Change Order. 

3. Contractor may submit a Change Proposal regarding its entitlement to or the amount 
or extent of any adjustment in the Contract Price or Contract Times, or both, no later 
than 30 days after Owner’s issuance of the Owner’s written statement to Contractor 
regarding the Underground Facility in question. 
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5.06 Hazardous Environmental Conditions at Site 

A. Reports and Drawings: The Supplementary Conditions identify: 

1. those reports and drawings known to Owner relating to Hazardous Environmental 
Conditions that have been identified at or adjacent to the Site; and 

2. Technical Data contained in such reports and drawings. 

B. Reliance by Contractor on Technical Data Authorized: Contractor may rely upon the 
accuracy of the Technical Data expressly identified in the Supplementary Conditions with 
respect to such reports and drawings, but such reports and drawings are not Contract 
Documents. If no such express identification has been made, then Contractor may rely on 
the accuracy of the Technical Data (as defined in Article 1) contained in any geotechnical or 
environmental report prepared for the Project and made available to Contractor. Except for 
such reliance on Technical Data, Contractor may not rely upon or make any claim against 
Owner or Engineer, or any of their officers, directors, members, partners, employees, 
agents, consultants, or subcontractors with respect to: 

1. the completeness of such reports and drawings for Contractor’s purposes, including, 
but not limited to, any aspects of the means, methods, techniques, sequences and 
procedures of construction to be employed by Contractor and safety precautions and 
programs incident thereto; or 

2. other data, interpretations, opinions and information contained in such reports or 
shown or indicated in such drawings; or 

3. any Contractor interpretation of or conclusion drawn from any Technical Data or any 
such other data, interpretations, opinions or information. 

C. Contractor shall not be responsible for removing or remediating any Hazardous 
Environmental Condition encountered, uncovered, or revealed at the Site unless such 
removal or remediation is expressly identified in the Contract Documents to be within the 
scope of the Work. 

D. Contractor shall be responsible for controlling, containing, and duly removing all 
Constituents of Concern brought to the Site by Contractor, Subcontractors, Suppliers, or 
anyone else for whom Contractor is responsible, and for any associated costs; and for the 
costs of removing and remediating any Hazardous Environmental Condition created by the 
presence of any such Constituents of Concern. 

E. If Contractor encounters, uncovers, or reveals a Hazardous Environmental Condition whose 
removal or remediation is not expressly identified in the Contract Documents as being 
within the scope of the Work, or if Contractor or anyone for whom Contractor is 
responsible creates a Hazardous Environmental Condition, then Contractor shall 
immediately: (1) secure or otherwise isolate such condition; (2) stop all Work in connection 
with such condition and in any area affected thereby (except in an emergency as required 
by Paragraph 7.15); and (3) notify Owner and Engineer (and promptly thereafter confirm 
such notice in writing). Owner shall promptly consult with Engineer concerning the 
necessity for Owner to retain a qualified expert to evaluate such condition or take 
corrective action, if any. Promptly after consulting with Engineer, Owner shall take such 
actions as are necessary to permit Owner to timely obtain required permits and provide 
Contractor the written notice required by Paragraph 5.06.F. If Contractor or anyone for 
whom Contractor is responsible created the Hazardous Environmental Condition in 
question, then Owner may remove and remediate the Hazardous Environmental Condition, 
and impose a set-off against payments to account for the associated costs. 
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F. Contractor shall not resume Work in connection with such Hazardous Environmental 
Condition or in any affected area until after Owner has obtained any required permits 
related thereto, and delivered written notice to Contractor either (1) specifying that such 
condition and any affected area is or has been rendered safe for the resumption of Work, 
or (2) specifying any special conditions under which such Work may be resumed safely. 

G. If Owner and Contractor cannot agree as to entitlement to or on the amount or extent, if 
any, of any adjustment in Contract Price or Contract Times, or both, as a result of such 
Work stoppage or such special conditions under which Work is agreed to be resumed by 
Contractor, then within 30 days of Owner’s written notice regarding the resumption of 
Work, Contractor may submit a Change Proposal, or Owner may impose a set-off. 

H. If after receipt of such written notice Contractor does not agree to resume such Work 
based on a reasonable belief it is unsafe, or does not agree to resume such Work under 
such special conditions, then Owner may order the portion of the Work that is in the area 
affected by such condition to be deleted from the Work, following the contractual change 
procedures in Article 11. Owner may have such deleted portion of the Work performed by 
Owner’s own forces or others in accordance with Article 8. 

I. To the fullest extent permitted by Laws and Regulations, Owner shall indemnify and hold 
harmless Contractor, Subcontractors, and Engineer, and the officers, directors, members, 
partners, employees, agents, consultants, and subcontractors of each and any of them 
from and against all claims, costs, losses, and damages (including but not limited to all fees 
and charges of engineers, architects, attorneys, and other professionals and all court or 
arbitration or other dispute resolution costs) arising out of or relating to a Hazardous 
Environmental Condition, provided that such Hazardous Environmental Condition (1) was 
not shown or indicated in the Drawings, Specifications, or other Contract Documents, 
identified as Technical Data entitled to limited reliance pursuant to Paragraph 5.06.B,  or 
identified in the Contract Documents to be included within the scope of the Work, and (2) 
was not created by Contractor or by anyone for whom Contractor is responsible. Nothing in 
this Paragraph 5.06.I shall obligate Owner to indemnify any individual or entity from and 
against the consequences of that individual’s or entity’s own negligence. 

J. To the fullest extent permitted by Laws and Regulations, Contractor shall indemnify and 
hold harmless Owner and Engineer, and the officers, directors, members, partners, 
employees, agents, consultants, and subcontractors of each and any of them from and 
against all claims, costs, losses, and damages (including but not limited to all fees and 
charges of engineers, architects, attorneys, and other professionals and all court or 
arbitration or other dispute resolution costs) arising out of or relating to the failure to 
control, contain, or remove a Constituent of Concern brought to the Site by Contractor or 
by anyone for whom Contractor is responsible, or to a Hazardous Environmental Condition 
created by Contractor or by anyone for whom Contractor is responsible. Nothing in this 
Paragraph 5.06.J shall obligate Contractor to indemnify any individual or entity from and 
against the consequences of that individual’s or entity’s own negligence. 

K. The provisions of Paragraphs 5.03, 5.04, and 5.05 do not apply to the presence of 
Constituents of Concern or to a Hazardous Environmental Condition uncovered or revealed 
at the Site. 
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ARTICLE 6 – BONDS AND INSURANCE 

6.01 Performance, Payment, and Other Bonds 

A. Contractor shall furnish a performance bond and a payment bond, each in an amount at 
least equal to the Contract Price, as security for the faithful performance and payment of all 
of Contractor’s obligations under the Contract. These bonds shall remain in effect until one 
year after the date when final payment becomes due or until completion of the correction 
period specified in Paragraph 15.08, whichever is later, except as provided otherwise by 
Laws or Regulations, the Supplementary Conditions, or other specific provisions of the 
Contract. Contractor shall also furnish such other bonds as are required by the 
Supplementary Conditions or other specific provisions of the Contract. 

B. All bonds shall be in the form prescribed by the Contract except as provided otherwise by 
Laws or Regulations, and shall be executed by such sureties as are named in “Companies 
Holding Certificates of Authority as Acceptable Sureties on Federal Bonds and as 
Acceptable Reinsuring Companies” as published in Circular 570 (as amended and 
supplemented) by the Financial Management Service, Surety Bond Branch, U.S. 
Department of the Treasury. A bond signed by an agent or attorney-in-fact must be 
accompanied by a certified copy of that individual’s authority to bind the surety.  The 
evidence of authority shall show that it is effective on the date the agent or attorney-in-fact 
signed the accompanying bond. 

C. Contractor shall obtain the required bonds from surety companies that are duly licensed or 
authorized in the jurisdiction in which the Project is located to issue bonds in the required 
amounts. 

D. If the surety on a bond furnished by Contractor is declared bankrupt or becomes insolvent, 
or its right to do business is terminated in any state or jurisdiction where any part of the 
Project is located, or the surety ceases to meet the requirements above, then Contractor 
shall promptly notify Owner and Engineer and shall, within 20 days after the event giving 
rise to such notification, provide another bond and surety, both of which shall comply with 
the bond and surety requirements above. 

E. If Contractor has failed to obtain a required bond, Owner may exclude the Contractor from 
the Site and exercise Owner’s termination rights under Article 16. 

F. Upon request, Owner shall provide a copy of the payment bond to any Subcontractor, 
Supplier, or other person or entity claiming to have furnished labor or materials used in the 
performance of the Work. 

6.02 Insurance—General Provisions 

A. Owner and Contractor shall obtain and maintain insurance as required in this Article and in 
the Supplementary Conditions. 

B. All insurance required by the Contract to be purchased and maintained by Owner or 
Contractor shall be obtained from insurance companies that are duly licensed or 
authorized, in the state or jurisdiction in which the Project is located, to issue insurance 
policies for the required limits and coverages. Unless a different standard is indicated in the 
Supplementary Conditions, all companies that provide insurance policies required under 
this Contract shall have an A.M. Best rating of A-VII or better. 

C. Contractor shall deliver to Owner, with copies to each named insured and additional 
insured (as identified in this Article, in the Supplementary Conditions, or elsewhere in the 
Contract), certificates of insurance establishing that Contractor has obtained and is 
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maintaining the policies, coverages, and endorsements required by the Contract.  Upon 
request by Owner or any other insured, Contractor shall also furnish other evidence of such 
required insurance, including but not limited to copies of policies and endorsements, and 
documentation of applicable self-insured retentions and deductibles. Contractor may block 
out (redact) any confidential premium or pricing information contained in any policy or 
endorsement furnished under this provision. 

D. Owner shall deliver to Contractor, with copies to each named insured and additional 
insured (as identified in this Article, the Supplementary Conditions, or elsewhere in the 
Contract), certificates of insurance establishing that Owner has obtained and is maintaining 
the policies, coverages, and endorsements required of Owner by the Contract (if any).  
Upon request by Contractor or any other insured, Owner shall also provide other evidence 
of such required insurance (if any), including but not limited to copies of policies and 
endorsements, and documentation of applicable self-insured retentions and deductibles.  
Owner may block out (redact) any confidential premium or pricing information contained in 
any policy or endorsement furnished under this provision. 

E. Failure of Owner or Contractor to demand such certificates or other evidence of the other 
party’s full compliance with these insurance requirements, or failure of Owner or 
Contractor to identify a deficiency in compliance from the evidence provided, shall not be 
construed as a waiver of the other party’s obligation to obtain and maintain such insurance. 

F. If either party does not purchase or maintain all of the insurance required of such party by 
the Contract, such party shall notify the other party in writing of such failure to purchase 
prior to the start of the Work, or of such failure to maintain prior to any change in the 
required coverage. 

G. If Contractor has failed to obtain and maintain required insurance, Owner may exclude the 
Contractor from the Site, impose an appropriate set-off against payment, and exercise 
Owner’s termination rights under Article 16. 

H. Without prejudice to any other right or remedy, if a party has failed to obtain required 
insurance, the other party may elect to obtain equivalent insurance to protect such other 
party’s interests at the expense of the party who was required to provide such coverage, 
and the Contract Price shall be adjusted accordingly. 

I. Owner does not represent that insurance coverage and limits established in this Contract 
necessarily will be adequate to protect Contractor or Contractor’s interests. 

J. The insurance and insurance limits required herein shall not be deemed as a limitation on 
Contractor’s liability under the indemnities granted to Owner and other individuals and 
entities in the Contract. 

6.03 Contractor’s Insurance 

A. Workers’ Compensation: Contractor shall purchase and maintain workers’ compensation 
and employer’s liability insurance for: 

1. claims under workers’ compensation, disability benefits, and other similar employee 
benefit acts. 

2. United States Longshoreman and Harbor Workers’ Compensation Act and Jones Act 
coverage (if applicable). 

3. claims for damages because of bodily injury, occupational sickness or disease, or death 
of Contractor’s employees (by stop-gap endorsement in monopolist worker’s 
compensation states). 
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4. Foreign voluntary worker compensation (if applicable). 

B. Commercial General Liability—Claims Covered: Contractor shall purchase and maintain 
commercial general liability insurance, covering all operations by or on behalf of 
Contractor, on an occurrence basis, against: 

1. claims for damages because of bodily injury, sickness or disease, or death of any 
person other than Contractor’s employees. 

2. claims for damages insured by reasonably available personal injury liability coverage. 

3. claims for damages, other than to the Work itself, because of injury to or destruction 
of tangible property wherever located, including loss of use resulting therefrom. 

C. Commercial General Liability—Form and Content: Contractor’s commercial liability policy 
shall be written on a 1996 (or later) ISO commercial general liability form (occurrence form) 
and include the following coverages and endorsements: 

1. Products and completed operations coverage: 

a. Such insurance shall be maintained for three years after final payment. 

b. Contractor shall furnish Owner and each other additional insured (as identified in 
the Supplementary Conditions or elsewhere in the Contract) evidence of 
continuation of such insurance at final payment and three years thereafter. 

2. Blanket contractual liability coverage, to the extent permitted by law, including but not 
limited to coverage of Contractor’s contractual indemnity obligations in Paragraph 
7.18. 

3. Broad form property damage coverage. 

4. Severability of interest. 

5. Underground, explosion, and collapse coverage. 

6.  Personal injury coverage. 

7. Additional insured endorsements that include both ongoing operations and products 
and completed operations coverage through ISO Endorsements CG 20 10 10 01 and CG 
20 37 10 01 (together); or CG 20 10 07 04 and CG 20 37 07 04 (together); or their 
equivalent. 

8. For design professional additional insureds, ISO Endorsement CG 20 32 07 04, 
“Additional Insured—Engineers, Architects or Surveyors Not Engaged by the Named 
Insured” or its equivalent. 

D. Automobile liability: Contractor shall purchase and maintain automobile liability insurance 
against claims for damages because of bodily injury or death of any person or property 
damage arising out of the ownership, maintenance, or use of any motor vehicle. The 
automobile liability policy shall be written on an occurrence basis. 

E. Umbrella or excess liability: Contractor shall purchase and maintain umbrella or excess 
liability insurance written over the underlying employer’s liability, commercial general 
liability, and automobile liability insurance described in the paragraphs above. Subject to 
industry-standard exclusions, the coverage afforded shall follow form as to each and every 
one of the underlying policies. 

F. Contractor’s pollution liability insurance: Contractor shall purchase and maintain a policy 
covering third-party injury and property damage claims, including clean-up costs, as a result 
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of pollution conditions arising from Contractor’s operations and completed operations. This 
insurance shall be maintained for no less than three years after final completion. 

G. Additional insureds: The Contractor’s commercial general liability, automobile liability, 
umbrella or excess, and pollution liability policies shall include and list as additional 
insureds Owner and Engineer, and any individuals or entities identified in the 
Supplementary Conditions; include coverage for the respective officers, directors, 
members, partners, employees, agents, consultants, and subcontractors of each and any of 
all such additional insureds; and the insurance afforded to these additional insureds shall 
provide primary coverage for all claims covered thereby (including as applicable those 
arising from both ongoing and completed operations) on a non-contributory basis. 
Contractor shall obtain all necessary endorsements to support these requirements. 

H. Contractor’s professional liability insurance: If Contractor will provide or furnish 
professional services under this Contract, through a delegation of professional design 
services or otherwise, then Contractor shall be responsible for purchasing and maintaining 
applicable professional liability insurance. This insurance shall provide protection against 
claims arising out of performance of professional design or related services, and caused by 
a negligent error, omission, or act for which the insured party is legally liable. It shall be 
maintained throughout the duration of the Contract and for a minimum of two years after 
Substantial Completion. If such professional design services are performed by a 
Subcontractor, and not by Contractor itself, then the requirements of this paragraph may 
be satisfied through the purchasing and maintenance of such insurance by such 
Subcontractor. 

I. General provisions: The policies of insurance required by this Paragraph 6.03 shall: 

1. include at least the specific coverages provided in this Article. 

2. be written for not less than the limits of liability provided in this Article and in the 
Supplementary Conditions, or required by Laws or Regulations, whichever is greater. 

3. contain a provision or endorsement that the coverage afforded will not be canceled, 
materially changed, or renewal refused until at least 10 days prior written notice has 
been given to Contractor.  Within three days of receipt of any such written notice, 
Contractor shall provide a copy of the notice to Owner, Engineer, and each other 
insured under the policy. 

4. remain in effect at least until final payment (and longer if expressly required in this 
Article) and at all times thereafter when Contractor may be correcting, removing, or 
replacing defective Work as a warranty or correction obligation, or otherwise, or 
returning to the Site to conduct other tasks arising from the Contract Documents. 

5. be appropriate for the Work being performed and provide protection from claims that 
may arise out of or result from Contractor’s performance of the Work and Contractor’s 
other obligations under the Contract Documents, whether it is to be performed by 
Contractor, any Subcontractor or Supplier, or by anyone directly or indirectly 
employed by any of them to perform any of the Work, or by anyone for whose acts 
any of them may be liable. 

J. The coverage requirements for specific policies of insurance must be met by such policies, 
and not by reference to excess or umbrella insurance provided in other policies. 
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6.04 Owner’s Liability Insurance 

A. In addition to the insurance required to be provided by Contractor under Paragraph 6.03, 
Owner, at Owner’s option, may purchase and maintain at Owner’s expense Owner’s own 
liability insurance as will protect Owner against claims which may arise from operations 
under the Contract Documents. 

B. Owner’s liability policies, if any, operate separately and independently from policies 
required to be provided by Contractor, and Contractor cannot rely upon Owner’s liability 
policies for any of Contractor’s obligations to the Owner, Engineer, or third parties. 

6.05 Property Insurance 

A. Builder’s Risk: Unless otherwise provided in the Supplementary Conditions, Contractor shall 
purchase and maintain builder’s risk insurance upon the Work on a completed value basis, 
in the amount of the full insurable replacement cost thereof (subject to such deductible 
amounts as may be provided in the Supplementary Conditions or required by Laws and 
Regulations). This insurance shall: 

1. include the Owner and Contractor as named insureds, and all Subcontractors, and any 
individuals or entities required by the Supplementary Conditions to be insured under 
such builder’s risk policy, as insureds or named insureds. For purposes of the 
remainder of this Paragraph 6.05, Paragraphs 6.06 and 6.07, and any corresponding 
Supplementary Conditions, the parties required to be insured shall collectively be 
referred to as “insureds.” 

2. be written on a builder’s risk “all risk” policy form that shall at least include insurance 
for physical loss or damage to the Work, temporary buildings, falsework, and materials 
and equipment in transit, and shall insure against at least the following perils or causes 
of loss: fire; lightning; windstorm; riot; civil commotion; terrorism; vehicle impact; 
aircraft; smoke; theft; vandalism and malicious mischief; mechanical breakdown, 
boiler explosion, and artificially generated electric current; earthquake; volcanic 
activity, and other earth movement; flood; collapse; explosion; debris removal; 
demolition occasioned by enforcement of Laws and Regulations; water damage (other 
than that caused by flood); and such other perils or causes of loss as may be 
specifically required by the Supplementary Conditions. If insurance against mechanical 
breakdown, boiler explosion, and artificially generated electric current; earthquake; 
volcanic activity, and other earth movement; or flood, are not commercially available 
under builder’s risk policies, by endorsement or otherwise, such insurance may be 
provided through other insurance policies acceptable to Owner and Contractor. 

3. cover, as insured property, at least the following: (a) the Work and all materials, 
supplies, machinery, apparatus, equipment, fixtures, and other property of a similar 
nature that are to be incorporated into or used in the preparation, fabrication, 
construction, erection, or completion of the Work, including Owner-furnished or 
assigned property; (b) spare parts inventory required within the scope of the Contract; 
and (c) temporary works which are not intended to form part of the permanent 
constructed Work but which are intended to provide working access to the Site, or to 
the Work under construction, or which are intended to provide temporary support for 
the Work under construction, including scaffolding, form work, fences, shoring, 
falsework, and temporary structures. 

4. cover expenses incurred in the repair or replacement of any insured property 
(including but not limited to fees and charges of engineers and architects). 



EJCDC® C-700 (Rev. 1), Standard General Conditions of the Construction Contract. 
Copyright © 2013 National Society of Professional Engineers, American Council of Engineering Companies, 

and American Society of Civil Engineers.  All rights reserved.             Page 24 of 65 

5. extend to cover damage or loss to insured property while in temporary storage at the 
Site or in a storage location outside the Site (but not including property stored at the 
premises of a manufacturer or Supplier). 

6. extend to cover damage or loss to insured property while in transit. 

7. allow for partial occupation or use of the Work by Owner, such that those portions of 
the Work that are not yet occupied or used by Owner shall remain covered by the 
builder’s risk insurance. 

8. allow for the waiver of the insurer’s subrogation rights, as set forth below. 

9. provide primary coverage for all losses and damages caused by the perils or causes of 
loss covered. 

10. not include a co-insurance clause. 

11. include an exception for ensuing losses from physical damage or loss with respect to 
any defective workmanship, design, or materials exclusions. 

12. include performance/hot testing and start-up. 

13. be maintained in effect, subject to the provisions herein regarding Substantial 
Completion and partial occupancy or use of the Work by Owner, until the Work is 
complete. 

B. Notice of Cancellation or Change: All the policies of insurance (and the certificates or other 
evidence thereof) required to be purchased and maintained in accordance with this 
Paragraph 6.05 will contain a provision or endorsement that the coverage afforded will not 
be canceled or materially changed or renewal refused until at least 10 days prior written 
notice has been given to the purchasing policyholder. Within three days of receipt of any 
such written notice, the purchasing policyholder shall provide a copy of the notice to each 
other insured. 

C. Deductibles: The purchaser of any required builder’s risk or property insurance shall pay for 
costs not covered because of the application of a policy deductible. 

D. Partial Occupancy or Use by Owner: If Owner will occupy or use a portion or portions of the 
Work prior to Substantial Completion of all the Work as provided in Paragraph 15.04, then 
Owner (directly, if it is the purchaser of the builder’s risk policy, or through Contractor) will 
provide notice of such occupancy or use to the builder’s risk insurer. The builder’s risk 
insurance shall not be canceled or permitted to lapse on account of any such partial use or 
occupancy; rather, those portions of the Work that are occupied or used by Owner may 
come off the builder’s risk policy, while those portions of the Work not yet occupied or 
used by Owner shall remain covered by the builder’s risk insurance. 

E. Additional Insurance: If Contractor elects to obtain other special insurance to be included in 
or supplement the builder’s risk or property insurance policies provided under this 
Paragraph 6.05, it may do so at Contractor’s expense. 

F. Insurance of Other Property: If the express insurance provisions of the Contract do not 
require or address the insurance of a property item or interest, such as tools, construction 
equipment, or other personal property owned by Contractor, a Subcontractor, or an 
employee of Contractor or a Subcontractor, then the entity or individual owning such 
property item will be responsible for deciding whether to insure it, and if so in what 
amount. 
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6.06 Waiver of Rights 

A. All policies purchased in accordance with Paragraph 6.05, expressly including the builder’s 
risk policy, shall contain provisions to the effect that in the event of payment of any loss or 
damage the insurers will have no rights of recovery against any insureds thereunder, or 
against Engineer or its consultants, or their officers, directors, members, partners, 
employees, agents, consultants, or subcontractors. Owner and Contractor waive all rights 
against each other and the respective officers, directors, members, partners, employees, 
agents, consultants, and subcontractors of each and any of them, for all losses and 
damages caused by, arising out of, or resulting from any of the perils or causes of loss 
covered by such policies and any other property insurance applicable to the Work; and, in 
addition, waive all such rights against Engineer, its consultants, all Subcontractors, all 
individuals or entities identified in the Supplementary Conditions as insureds, and the 
officers, directors, members, partners, employees, agents, consultants, and subcontractors 
of each and any of them, under such policies for losses and damages so caused. None of 
the above waivers shall extend to the rights that any party making such waiver may have to 
the proceeds of insurance held by Owner or Contractor as trustee or fiduciary, or otherwise 
payable under any policy so issued. 

B. Owner waives all rights against Contractor, Subcontractors, and Engineer, and the officers, 
directors, members, partners, employees, agents, consultants and subcontractors of each 
and any of them, for: 

1. loss due to business interruption, loss of use, or other consequential loss extending 
beyond direct physical loss or damage to Owner’s property or the Work caused by, 
arising out of, or resulting from fire or other perils whether or not insured by Owner; 
and 

2. loss or damage to the completed Project or part thereof caused by, arising out of, or 
resulting from fire or other insured peril or cause of loss covered by any property 
insurance maintained on the completed Project or part thereof by Owner during 
partial occupancy or use pursuant to Paragraph 15.04, after Substantial Completion 
pursuant to Paragraph 15.03, or after final payment pursuant to Paragraph 15.06. 

C. Any insurance policy maintained by Owner covering any loss, damage or consequential loss 
referred to in Paragraph 6.06.B shall contain provisions to the effect that in the event of 
payment of any such loss, damage, or consequential loss, the insurers will have no rights of 
recovery against Contractor, Subcontractors, or Engineer, or the officers, directors, 
members, partners, employees, agents, consultants, or subcontractors of each and any of 
them. 

D. Contractor shall be responsible for assuring that the agreement under which a 
Subcontractor performs a portion of the Work contains provisions whereby the 
Subcontractor waives all rights against Owner, Contractor, all individuals or entities 
identified in the Supplementary Conditions as insureds, the Engineer and its consultants, 
and the officers, directors, members, partners, employees, agents, consultants, and 
subcontractors of each and any of them, for all losses and damages caused by, arising out 
of, relating to, or resulting from any of the perils or causes of loss covered by builder’s risk 
insurance and any other property insurance applicable to the Work. 

6.07 Receipt and Application of Property Insurance Proceeds 

A. Any insured loss under the builder’s risk and other policies of insurance required by 
Paragraph 6.05 will be adjusted and settled with the named insured that purchased the 
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policy. Such named insured shall act as fiduciary for the other insureds, and give notice to 
such other insureds that adjustment and settlement of a claim is in progress. Any other 
insured may state its position regarding a claim for insured loss in writing within 15 days 
after notice of such claim. 

B. Proceeds for such insured losses may be made payable by the insurer either jointly to 
multiple insureds, or to the named insured that purchased the policy in its own right and as 
fiduciary for other insureds, subject to the requirements of any applicable mortgage clause. 
A named insured receiving insurance proceeds under the builder’s risk and other policies of 
insurance required by Paragraph 6.05 shall distribute such proceeds in accordance with 
such agreement as the parties in interest may reach, or as otherwise required under the 
dispute resolution provisions of this Contract or applicable Laws and Regulations. 

C. If no other special agreement is reached, the damaged Work shall be repaired or replaced, 
the money so received applied on account thereof, and the Work and the cost thereof 
covered by Change Order, if needed. 

ARTICLE 7 – CONTRACTOR’S RESPONSIBILITIES 

7.01 Supervision and Superintendence 

A. Contractor shall supervise, inspect, and direct the Work competently and efficiently, 
devoting such attention thereto and applying such skills and expertise as may be necessary 
to perform the Work in accordance with the Contract Documents. Contractor shall be solely 
responsible for the means, methods, techniques, sequences, and procedures of 
construction. 

B. At all times during the progress of the Work, Contractor shall assign a competent resident 
superintendent who shall not be replaced without written notice to Owner and Engineer 
except under extraordinary circumstances. 

7.02 Labor; Working Hours 

A. Contractor shall provide competent, suitably qualified personnel to survey and lay out the 
Work and perform construction as required by the Contract Documents. Contractor shall at 
all times maintain good discipline and order at the Site. 

B. Except as otherwise required for the safety or protection of persons or the Work or 
property at the Site or adjacent thereto, and except as otherwise stated in the Contract 
Documents, all Work at the Site shall be performed during regular working hours, Monday 
through Friday. Contractor will not perform Work on a Saturday, Sunday, or any legal 
holiday. Contractor may perform Work outside regular working hours or on Saturdays, 
Sundays, or legal holidays only with Owner’s written consent, which will not be 
unreasonably withheld. 

7.03 Services, Materials, and Equipment 

A. Unless otherwise specified in the Contract Documents, Contractor shall provide and 
assume full responsibility for all services, materials, equipment, labor, transportation, 
construction equipment and machinery, tools, appliances, fuel, power, light, heat, 
telephone, water, sanitary facilities, temporary facilities, and all other facilities and 
incidentals necessary for the performance, testing, start up, and completion of the Work, 
whether or not such items are specifically called for in the Contract Documents. 

B. All materials and equipment incorporated into the Work shall be of good quality and new, 
except as otherwise provided in the Contract Documents. All special warranties and 
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guarantees required by the Specifications shall expressly run to the benefit of Owner. If 
required by Engineer, Contractor shall furnish satisfactory evidence (including reports of 
required tests) as to the source, kind, and quality of materials and equipment. 

C. All materials and equipment shall be stored, applied, installed, connected, erected, 
protected, used, cleaned, and conditioned in accordance with instructions of the applicable 
Supplier, except as otherwise may be provided in the Contract Documents. 

7.04 “Or Equals” 

A. Whenever an item of material or equipment is specified or described in the Contract 
Documents by using the name of a proprietary item or the name of a particular Supplier, 
the Contract Price has been based upon Contractor furnishing such item as specified. The 
specification or description of such an item is intended to establish the type, function, 
appearance, and quality required. Unless the specification or description contains or is 
followed by words reading that no like, equivalent, or “or equal” item is permitted, 
Contractor may request that Engineer authorize the use of other items of material or 
equipment, or items from other proposed suppliers under the circumstances described 
below. 

1. If Engineer in its sole discretion determines that an item of material or equipment 
proposed by Contractor is functionally equal to that named and sufficiently similar so 
that no change in related Work will be required, Engineer shall deem it an “or equal” 
item. For the purposes of this paragraph, a proposed item of material or equipment 
will be considered functionally equal to an item so named if: 

a. in the exercise of reasonable judgment Engineer determines that: 

1) it is at least equal in materials of construction, quality, durability, 
appearance, strength, and design characteristics; 

2) it will reliably perform at least equally well the function and achieve the 
results imposed by the design concept of the completed Project as a 
functioning whole; 

3) it has a proven record of performance and availability of responsive service; 
and 

4) it is not objectionable to Owner. 

b. Contractor certifies that, if approved and incorporated into the Work: 

1) there will be no increase in cost to the Owner or increase in Contract Times; 
and 

2) it will conform substantially to the detailed requirements of the item named 
in the Contract Documents. 

B. Contractor’s Expense: Contractor shall provide all data in support of any proposed “or 
equal” item at Contractor’s expense. 

C. Engineer’s Evaluation and Determination: Engineer will be allowed a reasonable time to 
evaluate each “or-equal” request.  Engineer may require Contractor to furnish additional 
data about the proposed “or-equal” item. Engineer will be the sole judge of acceptability. 
No “or-equal” item will be ordered, furnished, installed, or utilized until Engineer’s review is 
complete and Engineer determines that the proposed item is an “or-equal”, which will be 
evidenced by an approved Shop Drawing or other written communication. Engineer will 
advise Contractor in writing of any negative determination. 
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D. Effect of Engineer’s Determination: Neither approval nor denial of an “or-equal” request 
shall result in any change in Contract Price. The Engineer’s denial of an “or-equal” request 
shall be final and binding, and may not be reversed through an appeal under any provision 
of the Contract Documents. 

E. Treatment as a Substitution Request: If Engineer determines that an item of material or 
equipment proposed by Contractor does not qualify as an “or-equal” item, Contractor may 
request that Engineer considered the proposed item as a substitute pursuant to Paragraph 
7.05. 

7.05 Substitutes 

A. Unless the specification or description of an item of material or equipment required to be 
furnished under the Contract Documents contains or is followed by words reading that no 
substitution is permitted, Contractor may request that Engineer authorize the use of other 
items of material or equipment under the circumstances described below. To the extent 
possible such requests shall be made before commencement of related construction at the 
Site. 

1. Contractor shall submit sufficient information as provided below to allow Engineer to 
determine if the item of material or equipment proposed is functionally equivalent to 
that named and an acceptable substitute therefor. Engineer will not accept requests 
for review of proposed substitute items of material or equipment from anyone other 
than Contractor. 

2. The requirements for review by Engineer will be as set forth in Paragraph 7.05.B, as 
supplemented by the Specifications, and as Engineer may decide is appropriate under 
the circumstances. 

3. Contractor shall make written application to Engineer for review of a proposed 
substitute item of material or equipment that Contractor seeks to furnish or use. The 
application: 

a. shall certify that the proposed substitute item will: 

1) perform adequately the functions and achieve the results called for by the 
general design, 

2) be similar in substance to that specified, and 

3) be suited to the same use as that specified. 

b. will state: 

1) the extent, if any, to which the use of the proposed substitute item will 
necessitate a change in Contract Times, 

2) whether use of the proposed substitute item in the Work will require a 
change in any of the Contract Documents (or in the provisions of any other 
direct contract with Owner for other work on the Project) to adapt the 
design to the proposed substitute item, and 

3) whether incorporation or use of the proposed substitute item in connection 
with the Work is subject to payment of any license fee or royalty. 

c. will identify: 

1) all variations of the proposed substitute item from that specified, and 
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2) available engineering, sales, maintenance, repair, and replacement services. 

d. shall contain an itemized estimate of all costs or credits that will result directly or 
indirectly from use of such substitute item, including but not limited to changes in 
Contract Price, shared savings, costs of redesign, and claims of other contractors 
affected by any resulting change. 

B. Engineer’s Evaluation and Determination: Engineer will be allowed a reasonable time to 
evaluate each substitute request, and to obtain comments and direction from Owner. 
Engineer may require Contractor to furnish additional data about the proposed substitute 
item. Engineer will be the sole judge of acceptability. No substitute will be ordered, 
furnished, installed, or utilized until Engineer’s review is complete and Engineer determines 
that the proposed item is an acceptable substitute. Engineer’s determination will be 
evidenced by a Field Order or a proposed Change Order accounting for the substitution 
itself and all related impacts, including changes in Contract Price or Contract Times. 
Engineer will advise Contractor in writing of any negative determination. 

C. Special Guarantee: Owner may require Contractor to furnish at Contractor’s expense a 
special performance guarantee or other surety with respect to any substitute. 

D. Reimbursement of Engineer’s Cost: Engineer will record Engineer’s costs in evaluating a 
substitute proposed or submitted by Contractor. Whether or not Engineer approves a 
substitute so proposed or submitted by Contractor, Contractor shall reimburse Owner for 
the reasonable charges of Engineer for evaluating each such proposed substitute. 
Contractor shall also reimburse Owner for the reasonable charges of Engineer for making 
changes in the Contract Documents (or in the provisions of any other direct contract with 
Owner) resulting from the acceptance of each proposed substitute. 

E. Contractor’s Expense: Contractor shall provide all data in support of any proposed 
substitute at Contractor’s expense. 

F. Effect of Engineer’s Determination: If Engineer approves the substitution request, 
Contractor shall execute the proposed Change Order and proceed with the substitution. 
The Engineer’s denial of a substitution request shall be final and binding, and may not be 
reversed through an appeal under any provision of the Contract Documents. Contractor 
may challenge the scope of reimbursement costs imposed under Paragraph 7.05.D, by 
timely submittal of a Change Proposal. 

7.06 Concerning Subcontractors, Suppliers, and Others 

A. Contractor may retain Subcontractors and Suppliers for the performance of parts of the 
Work.  Such Subcontractors and Suppliers must be acceptable to Owner. 

B. Contractor shall retain specific Subcontractors, Suppliers, or other individuals or entities for 
the performance of designated parts of the Work if required by the Contract to do so. 

C. Subsequent to the submittal of Contractor’s Bid or final negotiation of the terms of the 
Contract, Owner may not require Contractor to retain any Subcontractor, Supplier, or other 
individual or entity to furnish or perform any of the Work against which Contractor has 
reasonable objection. 

D. Prior to entry into any binding subcontract or purchase order, Contractor shall submit to 
Owner the identity of the proposed Subcontractor or Supplier (unless Owner has already 
deemed such proposed Subcontractor or Supplier acceptable, during the bidding process or 
otherwise). Such proposed Subcontractor or Supplier shall be deemed acceptable to Owner 
unless Owner raises a substantive, reasonable objection within five days. 
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E. Owner may require the replacement of any Subcontractor, Supplier, or other individual or 
entity retained by Contractor to perform any part of the Work. Owner also may require 
Contractor to retain specific replacements; provided, however, that Owner may not require 
a replacement to which Contractor has a reasonable objection. If Contractor has submitted 
the identity of certain Subcontractors, Suppliers, or other individuals or entities for 
acceptance by Owner, and Owner has accepted it (either in writing or by failing to make 
written objection thereto), then Owner may subsequently revoke the acceptance of any 
such Subcontractor, Supplier, or other individual or entity so identified solely on the basis 
of substantive, reasonable objection after due investigation. Contractor shall submit an 
acceptable replacement for the rejected Subcontractor, Supplier, or other individual or 
entity. 

F. If Owner requires the replacement of any Subcontractor, Supplier, or other individual or 
entity retained by Contractor to perform any part of the Work, then Contractor shall be 
entitled to an adjustment in Contract Price or Contract Times, or both, with respect to the 
replacement; and Contractor shall initiate a Change Proposal for such adjustment within 30 
days of Owner’s requirement of replacement. 

G. No acceptance by Owner of any such Subcontractor, Supplier, or other individual or entity, 
whether initially or as a replacement, shall constitute a waiver of the right of Owner to the 
completion of the Work in accordance with the Contract Documents. 

H. On a monthly basis Contractor shall submit to Engineer a complete list of all Subcontractors 
and Suppliers having a direct contract with Contractor, and of all other Subcontractors and 
Suppliers known to Contractor at the time of submittal. 

I. Contractor shall be fully responsible to Owner and Engineer for all acts and omissions of the 
Subcontractors, Suppliers, and other individuals or entities performing or furnishing any of 
the Work just as Contractor is responsible for Contractor’s own acts and omissions. 

J. Contractor shall be solely responsible for scheduling and coordinating the work of 
Subcontractors, Suppliers, and all other individuals or entities performing or furnishing any 
of the Work. 

K. Contractor shall restrict all Subcontractors, Suppliers, and such other individuals or entities 
performing or furnishing any of the Work from communicating with Engineer or Owner, 
except through Contractor or in case of an emergency, or as otherwise expressly allowed 
herein. 

L. The divisions and sections of the Specifications and the identifications of any Drawings shall 
not control Contractor in dividing the Work among Subcontractors or Suppliers or 
delineating the Work to be performed by any specific trade. 

M. All Work performed for Contractor by a Subcontractor or Supplier shall be pursuant to an 
appropriate contractual agreement that specifically binds the Subcontractor or Supplier to 
the applicable terms and conditions of the Contract Documents for the benefit of Owner 
and Engineer. 

N. Owner may furnish to any Subcontractor or Supplier, to the extent practicable, information 
about amounts paid to Contractor on account of Work performed for Contractor by the 
particular Subcontractor or Supplier. 
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O. Nothing in the Contract Documents: 

1. shall create for the benefit of any such Subcontractor, Supplier, or other individual or 
entity any contractual relationship between Owner or Engineer and any such 
Subcontractor, Supplier, or other individual or entity; nor 

2. shall create any obligation on the part of Owner or Engineer to pay or to see to the 
payment of any money due any such Subcontractor, Supplier, or other individual or 
entity except as may otherwise be required by Laws and Regulations. 

7.07 Patent Fees and Royalties 

A. Contractor shall pay all license fees and royalties and assume all costs incident to the use in 
the performance of the Work or the incorporation in the Work of any invention, design, 
process, product, or device which is the subject of patent rights or copyrights held by 
others. If a particular invention, design, process, product, or device is specified in the 
Contract Documents for use in the performance of the Work and if, to the actual 
knowledge of Owner or Engineer, its use is subject to patent rights or copyrights calling for 
the payment of any license fee or royalty to others, the existence of such rights shall be 
disclosed by Owner in the Contract Documents. 

B. To the fullest extent permitted by Laws and Regulations, Owner shall indemnify and hold 
harmless Contractor, and its officers, directors, members, partners, employees, agents, 
consultants, and subcontractors from and against all claims, costs, losses, and damages 
(including but not limited to all fees and charges of engineers, architects, attorneys, and 
other professionals, and all court or arbitration or other dispute resolution costs) arising 
out of or relating to any infringement of patent rights or copyrights incident to the use in 
the performance of the Work or resulting from the incorporation in the Work of any 
invention, design, process, product, or device specified in the Contract Documents, but not 
identified as being subject to payment of any license fee or royalty to others required by 
patent rights or copyrights. 

C. To the fullest extent permitted by Laws and Regulations, Contractor shall indemnify and 
hold harmless Owner and Engineer, and the officers, directors, members, partners, 
employees, agents, consultants and subcontractors of each and any of them from and 
against all claims, costs, losses, and damages (including but not limited to all fees and 
charges of engineers, architects, attorneys, and other professionals and all court or 
arbitration or other dispute resolution costs) arising out of or relating to any infringement 
of patent rights or copyrights incident to the use in the performance of the Work or 
resulting from the incorporation in the Work of any invention, design, process, product, or 
device not specified in the Contract Documents. 

7.08 Permits 

A. Unless otherwise provided in the Contract Documents, Contractor shall obtain and pay for 
all construction permits and licenses. Owner shall assist Contractor, when necessary, in 
obtaining such permits and licenses. Contractor shall pay all governmental charges and 
inspection fees necessary for the prosecution of the Work which are applicable at the time 
of the submission of Contractor’s Bid (or when Contractor became bound under a 
negotiated contract). Owner shall pay all charges of utility owners for connections for 
providing permanent service to the Work 
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7.09 Taxes 

A.  Contractor shall pay all sales, consumer, use, and other similar taxes required to be paid by 
Contractor in accordance with the Laws and Regulations of the place of the Project which 
are applicable during the performance of the Work. 

7.10 Laws and Regulations 

A. Contractor shall give all notices required by and shall comply with all Laws and Regulations 
applicable to the performance of the Work. Except where otherwise expressly required by 
applicable Laws and Regulations, neither Owner nor Engineer shall be responsible for 
monitoring Contractor’s compliance with any Laws or Regulations. 

B. If Contractor performs any Work or takes any other action knowing or having reason to 
know that it is contrary to Laws or Regulations, Contractor shall bear all resulting costs and 
losses, and shall indemnify and hold harmless Owner and Engineer, and the officers, 
directors, members, partners, employees, agents, consultants, and subcontractors of each 
and any of them from and against all claims, costs, losses, and damages (including but not 
limited to all fees and charges of engineers, architects, attorneys, and other professionals 
and all court or arbitration or other dispute resolution costs) arising out of or relating to 
such Work or other action. It shall not be Contractor’s responsibility to make certain that 
the Work described in the Contract Documents is in accordance with Laws and Regulations, 
but this shall not relieve Contractor of Contractor’s obligations under Paragraph 3.03. 

C. Owner or Contractor may give notice to the other party of any changes after the 
submission of Contractor’s Bid (or after the date when Contractor became bound under a 
negotiated contract) in Laws or Regulations having an effect on the cost or time of 
performance of the Work, including but not limited to changes in Laws or Regulations 
having an effect on procuring permits and on sales, use, value-added, consumption, and 
other similar taxes.  If Owner and Contractor are unable to agree on entitlement to or on 
the amount or extent, if any, of any adjustment in Contract Price or Contract Times 
resulting from such changes, then within 30 days of such notice Contractor may submit a 
Change Proposal, or Owner may initiate a Claim. 

7.11  Record Documents 

A. Contractor shall maintain in a safe place at the Site one printed record copy of all Drawings, 
Specifications, Addenda, Change Orders, Work Change Directives, Field Orders, written 
interpretations and clarifications, and approved Shop Drawings. Contractor shall keep such 
record documents in good order and annotate them to show changes made during 
construction. These record documents, together with all approved Samples, will be 
available to Engineer for reference. Upon completion of the Work, Contractor shall deliver 
these record documents to Engineer. 

7.12 Safety and Protection 

A. Contractor shall be solely responsible for initiating, maintaining, and supervising all safety 
precautions and programs in connection with the Work. Such responsibility does not 
relieve Subcontractors of their responsibility for the safety of persons or property in the 
performance of their work, nor for compliance with applicable safety Laws and Regulations.  
Contractor shall take all necessary precautions for the safety of, and shall provide the 
necessary protection to prevent damage, injury, or loss to: 

1. all persons on the Site or who may be affected by the Work; 
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2. all the Work and materials and equipment to be incorporated therein, whether in 
storage on or off the Site; and 

3. other property at the Site or adjacent thereto, including trees, shrubs, lawns, walks, 
pavements, roadways, structures, other work in progress, utilities, and Underground 
Facilities not designated for removal, relocation, or replacement in the course of 
construction. 

B. Contractor shall comply with all applicable Laws and Regulations relating to the safety of 
persons or property, or to the protection of persons or property from damage, injury, or 
loss; and shall erect and maintain all necessary safeguards for such safety and protection. 
Contractor shall notify Owner; the owners of adjacent property, Underground Facilities, 
and other utilities; and other contractors and utility owners performing work at or adjacent 
to the Site, when prosecution of the Work may affect them, and shall cooperate with them 
in the protection, removal, relocation, and replacement of their property or work in 
progress. 

C. Contractor shall comply with the applicable requirements of Owner’s safety programs, if 
any.  The Supplementary Conditions identify any Owner’s safety programs that are 
applicable to the Work. 

D. Contractor shall inform Owner and Engineer of the specific requirements of Contractor’s 
safety program with which Owner’s and Engineer’s employees and representatives must 
comply while at the Site. 

E. All damage, injury, or loss to any property referred to in Paragraph 7.12.A.2 or 7.12.A.3 
caused, directly or indirectly, in whole or in part, by Contractor, any Subcontractor, 
Supplier, or any other individual or entity directly or indirectly employed by any of them to 
perform any of the Work, or anyone for whose acts any of them may be liable, shall be 
remedied by Contractor at its expense (except damage or loss attributable to the fault of 
Drawings or Specifications or to the acts or omissions of Owner or Engineer or anyone 
employed by any of them, or anyone for whose acts any of them may be liable, and not 
attributable, directly or indirectly, in whole or in part, to the fault or negligence of 
Contractor or any Subcontractor, Supplier, or other individual or entity directly or indirectly 
employed by any of them). 

F. Contractor’s duties and responsibilities for safety and protection shall continue until such 
time as all the Work is completed and Engineer has issued a notice to Owner and 
Contractor in accordance with Paragraph 15.06.B that the Work is acceptable (except as 
otherwise expressly provided in connection with Substantial Completion). 

G. Contractor’s duties and responsibilities for safety and protection shall resume whenever 
Contractor or any Subcontractor or Supplier returns to the Site to fulfill warranty or 
correction obligations, or to conduct other tasks arising from the Contract Documents. 

7.13 Safety Representative 

A. Contractor shall designate a qualified and experienced safety representative at the Site 
whose duties and responsibilities shall be the prevention of accidents and the maintaining 
and supervising of safety precautions and programs. 

7.14 Hazard Communication Programs 

A. Contractor shall be responsible for coordinating any exchange of material safety data 
sheets or other hazard communication information required to be made available to or 
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exchanged between or among employers at the Site in accordance with Laws or 
Regulations. 

7.15 Emergencies 

A. In emergencies affecting the safety or protection of persons or the Work or property at the 
Site or adjacent thereto, Contractor is obligated to act to prevent threatened damage, 
injury, or loss. Contractor shall give Engineer prompt written notice if Contractor believes 
that any significant changes in the Work or variations from the Contract Documents have 
been caused thereby or are required as a result thereof. If Engineer determines that a 
change in the Contract Documents is required because of the action taken by Contractor in 
response to such an emergency, a Work Change Directive or Change Order will be issued. 

7.16 Shop Drawings, Samples, and Other Submittals 

A. Shop Drawing and Sample Submittal Requirements: 

1. Before submitting a Shop Drawing or Sample, Contractor shall have: 

a. reviewed and coordinated the Shop Drawing or Sample with other Shop Drawings 
and Samples and with the requirements of the Work and the Contract 
Documents; 

b. determined and verified all field measurements, quantities, dimensions, specified 
performance and design criteria, installation requirements, materials, catalog 
numbers, and similar information with respect thereto; 

c. determined and verified the suitability of all materials and equipment offered 
with respect to the indicated application, fabrication, shipping, handling, storage, 
assembly, and installation pertaining to the performance of the Work; and 

d. determined and verified all information relative to Contractor’s responsibilities 
for means, methods, techniques, sequences, and procedures of construction, and 
safety precautions and programs incident thereto. 

2. Each submittal shall bear a stamp or specific written certification that Contractor has 
satisfied Contractor’s obligations under the Contract Documents with respect to 
Contractor’s review of that submittal, and that Contractor approves the submittal. 

3. With each submittal, Contractor shall give Engineer specific written notice of any 
variations that the Shop Drawing or Sample may have from the requirements of the 
Contract Documents. This notice shall be set forth in a written communication 
separate from the Shop Drawings or Sample submittal; and, in addition, in the case of 
Shop Drawings by a specific notation made on each Shop Drawing submitted to 
Engineer for review and approval of each such variation. 

B. Submittal Procedures for Shop Drawings and Samples: Contractor shall submit Shop 
Drawings and Samples to Engineer for review and approval in accordance with the 
accepted Schedule of Submittals. Each submittal will be identified as Engineer may require. 

1. Shop Drawings: 

a. Contractor shall submit the number of copies required in the Specifications. 

b. Data shown on the Shop Drawings will be complete with respect to quantities, 
dimensions, specified performance and design criteria, materials, and similar data 
to show Engineer the services, materials, and equipment Contractor proposes to 
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provide and to enable Engineer to review the information for the limited 
purposes required by Paragraph 7.16.D. 

2. Samples: 

a. Contractor shall submit the number of Samples required in the Specifications. 

b. Contractor shall clearly identify each Sample as to material, Supplier, pertinent 
data such as catalog numbers, the use for which intended and other data as 
Engineer may require to enable Engineer to review the submittal for the limited 
purposes required by Paragraph 7.16.D. 

3. Where a Shop Drawing or Sample is required by the Contract Documents or the 
Schedule of Submittals, any related Work performed prior to Engineer’s review and 
approval of the pertinent submittal will be at the sole expense and responsibility of 
Contractor. 

C. Other Submittals: Contractor shall submit other submittals to Engineer in accordance with 
the accepted Schedule of Submittals, and pursuant to the applicable terms of the 
Specifications. 

D. Engineer’s Review: 

1. Engineer will provide timely review of Shop Drawings and Samples in accordance with 
the Schedule of Submittals acceptable to Engineer. Engineer’s review and approval will 
be only to determine if the items covered by the submittals will, after installation or 
incorporation in the Work, conform to the information given in the Contract 
Documents and be compatible with the design concept of the completed Project as a 
functioning whole as indicated by the Contract Documents. 

2. Engineer’s review and approval will not extend to means, methods, techniques, 
sequences, or procedures of construction or to safety precautions or programs 
incident thereto. 

3. Engineer’s review and approval of a separate item as such will not indicate approval of 
the assembly in which the item functions. 

4. Engineer’s review and approval of a Shop Drawing or Sample shall not relieve 
Contractor from responsibility for any variation from the requirements of the Contract 
Documents unless Contractor has complied with the requirements of Paragraph 
7.16.A.3 and Engineer has given written approval of each such variation by specific 
written notation thereof incorporated in or accompanying the Shop Drawing or 
Sample. Engineer will document any such approved variation from the requirements 
of the Contract Documents in a Field Order. 

5. Engineer’s review and approval of a Shop Drawing or Sample shall not relieve 
Contractor from responsibility for complying with the requirements of Paragraph 
7.16.A and B. 

6. Engineer’s review and approval of a Shop Drawing or Sample, or of a variation from 
the requirements of the Contract Documents, shall not, under any circumstances, 
change the Contract Times or Contract Price, unless such changes are included in a 
Change Order. 

7. Neither Engineer’s receipt, review, acceptance or approval of a Shop Drawing, Sample, 
or other submittal shall result in such item becoming a Contract Document. 
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8. Contractor shall perform the Work in compliance with the requirements and 
commitments set forth in approved Shop Drawings and Samples, subject to the 
provisions of Paragraph 7.16.D.4. 

E. Resubmittal Procedures: 

1. Contractor shall make corrections required by Engineer and shall return the required 
number of corrected copies of Shop Drawings and submit, as required, new Samples 
for review and approval. Contractor shall direct specific attention in writing to 
revisions other than the corrections called for by Engineer on previous submittals. 

2. Contractor shall furnish required submittals with sufficient information and accuracy 
to obtain required approval of an item with no more than three submittals. Engineer 
will record Engineer’s time for reviewing a fourth or subsequent submittal of a Shop 
Drawings, sample, or other item requiring approval, and Contractor shall be 
responsible for Engineer’s charges to Owner for such time. Owner may impose a set-
off against payments due to Contractor to secure reimbursement for such charges. 

3. If Contractor requests a change of a previously approved submittal item, Contractor 
shall be responsible for Engineer’s charges to Owner for its review time, and Owner 
may impose a set-off against payments due to Contractor to secure reimbursement for 
such charges, unless the need for such change is beyond the control of Contractor. 

7.17 Contractor’s General Warranty and Guarantee 

A. Contractor warrants and guarantees to Owner that all Work will be in accordance with the 
Contract Documents and will not be defective. Engineer and its officers, directors, 
members, partners, employees, agents, consultants, and subcontractors shall be entitled to 
rely on Contractor’s warranty and guarantee. 

B. Contractor’s warranty and guarantee hereunder excludes defects or damage caused by: 

1. abuse, modification, or improper maintenance or operation by persons other than 
Contractor, Subcontractors, Suppliers, or any other individual or entity for whom 
Contractor is responsible; or 

2. normal wear and tear under normal usage. 

C. Contractor’s obligation to perform and complete the Work in accordance with the Contract 
Documents shall be absolute. None of the following will constitute an acceptance of Work 
that is not in accordance with the Contract Documents or a release of Contractor’s 
obligation to perform the Work in accordance with the Contract Documents: 

1. observations by Engineer; 

2. recommendation by Engineer or payment by Owner of any progress or final payment; 

3. the issuance of a certificate of Substantial Completion by Engineer or any payment 
related thereto by Owner; 

4. use or occupancy of the Work or any part thereof by Owner; 

5. any review and approval of a Shop Drawing or Sample submittal; 

6. the issuance of a notice of acceptability by Engineer; 

7. any inspection, test, or approval by others; or 

8. any correction of defective Work by Owner. 
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D. If the Contract requires the Contractor to accept the assignment of a contract entered into 
by Owner, then the specific warranties, guarantees, and correction obligations contained in 
the assigned contract shall govern with respect to Contractor’s performance obligations to 
Owner for the Work described in the assigned contract. 

7.18 Indemnification 

A. To the fullest extent permitted by Laws and Regulations, and in addition to any other 
obligations of Contractor under the Contract  or otherwise, Contractor shall indemnify and 
hold harmless Owner and Engineer, and the officers, directors, members, partners, 
employees, agents, consultants and subcontractors of each and any of them from and 
against all claims, costs, losses, and damages (including but not limited to all fees and 
charges of engineers, architects, attorneys, and other professionals and all court or 
arbitration or other dispute resolution costs) arising out of or relating to the performance 
of the Work, provided that any such claim, cost, loss, or damage is attributable to bodily 
injury, sickness, disease, or death, or to injury to or destruction of tangible property (other 
than the Work itself), including the loss of use resulting therefrom but only to the extent 
caused by any negligent act or omission of Contractor, any Subcontractor, any Supplier, or 
any individual or entity directly or indirectly employed by any of them to perform any of 
the Work or anyone for whose acts any of them may be liable. 

B. In any and all claims against Owner or Engineer or any of their officers, directors, members, 
partners, employees, agents, consultants, or subcontractors by any employee (or the 
survivor or personal representative of such employee) of Contractor, any Subcontractor, 
any Supplier, or any individual or entity directly or indirectly employed by any of them to 
perform any of the Work, or anyone for whose acts any of them may be liable, the 
indemnification obligation under Paragraph 7.18.A shall not be limited in any way by any 
limitation on the amount or type of damages, compensation, or benefits payable by or for 
Contractor or any such Subcontractor, Supplier, or other individual or entity under workers’ 
compensation acts, disability benefit acts, or other employee benefit acts. 

C. The indemnification obligations of Contractor under Paragraph 7.18.A shall not extend to 
the liability of Engineer and Engineer’s officers, directors, members, partners, employees, 
agents, consultants and subcontractors arising out of: 

1. the preparation or approval of, or the failure to prepare or approve maps, Drawings, 
opinions, reports, surveys, Change Orders, designs, or Specifications; or 

2. giving directions or instructions, or failing to give them, if that is the primary cause of 
the injury or damage. 

7.19 Delegation of Professional Design Services 

A. Contractor will not be required to provide professional design services unless such services 
are specifically required by the Contract Documents for a portion of the Work or unless 
such services are required to carry out Contractor’s responsibilities for construction means, 
methods, techniques, sequences and procedures. Contractor shall not be required to 
provide professional services in violation of applicable Laws and Regulations. 

B. If professional design services or certifications by a design professional related to systems, 
materials, or equipment are specifically required of Contractor by the Contract Documents, 
Owner and Engineer will specify all performance and design criteria that such services must 
satisfy. Contractor shall cause such services or certifications to be provided by a properly 
licensed professional, whose signature and seal shall appear on all drawings, calculations, 
specifications, certifications, and other submittals prepared by such professional. Shop 
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Drawings and other submittals related to the Work designed or certified by such 
professional, if prepared by others, shall bear such professional’s written approval when 
submitted to Engineer. 

C. Owner and Engineer shall be entitled to rely upon the adequacy, accuracy, and 
completeness of the services, certifications, or approvals performed by such design 
professionals, provided Owner and Engineer have specified to Contractor all performance 
and design criteria that such services must satisfy. 

D. Pursuant to this paragraph, Engineer’s review and approval of design calculations and 
design drawings will be only for the limited purpose of checking for conformance with 
performance and design criteria given and the design concept expressed in the Contract 
Documents. Engineer’s review and approval of Shop Drawings and other submittals (except 
design calculations and design drawings) will be only for the purpose stated in Paragraph 
7.16.D.1. 

E. Contractor shall not be responsible for the adequacy of the performance or design criteria 
specified by Owner or Engineer. 

ARTICLE 8 – OTHER WORK AT THE SITE 

8.01 Other Work 

A. In addition to and apart from the Work under the Contract Documents, the Owner may 
perform other work at or adjacent to the Site. Such other work may be performed by 
Owner’s employees, or through contracts between the Owner and third parties. Owner 
may also arrange to have third-party utility owners perform work on their utilities and 
facilities at or adjacent to the Site. 

B. If Owner performs other work at or adjacent to the Site with Owner’s employees, or 
through contracts for such other work, then Owner shall give Contractor written notice 
thereof prior to starting any such other work. If Owner has advance information regarding 
the start of any utility work at or adjacent to the Site, Owner shall provide such information 
to Contractor. 

C. Contractor shall afford each other contractor that performs such other work, each utility 
owner performing other work, and Owner, if Owner is performing other work with Owner’s 
employees, proper and safe access to the Site, and provide a reasonable opportunity for 
the introduction and storage of materials and equipment and the execution of such other 
work. Contractor shall do all cutting, fitting, and patching of the Work that may be required 
to properly connect or otherwise make its several parts come together and properly 
integrate with such other work. Contractor shall not endanger any work of others by 
cutting, excavating, or otherwise altering such work; provided, however, that Contractor 
may cut or alter others' work with the written consent of Engineer and the others whose 
work will be affected. 

D. If the proper execution or results of any part of Contractor’s Work depends upon work 
performed by others under this Article 8, Contractor shall inspect such other work and 
promptly report to Engineer in writing any delays, defects, or deficiencies in such other 
work that render it unavailable or unsuitable for the proper execution and results of 
Contractor’s Work. Contractor’s failure to so report will constitute an acceptance of such 
other work as fit and proper for integration with Contractor’s Work except for latent 
defects and deficiencies in such other work. 
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8.02 Coordination 

A. If Owner intends to contract with others for the performance of other work at or adjacent 
to the Site, to perform other work at or adjacent to the Site with Owner’s employees, or to 
arrange to have utility owners perform work at or adjacent to the Site, the following will be 
set forth in the Supplementary Conditions or provided to Contractor prior to the start of 
any such other work: 

1. the identity of the individual or entity that will have authority and responsibility for 
coordination of the activities among the various contractors; 

2. an itemization of the specific matters to be covered by such authority and 
responsibility; and 

3. the extent of such authority and responsibilities. 

B. Unless otherwise provided in the Supplementary Conditions, Owner shall have sole 
authority and responsibility for such coordination. 

8.03 Legal Relationships 

A. If, in the course of performing other work at or adjacent to the Site for Owner, the Owner’s 
employees, any other contractor working for Owner, or any utility owner for whom the 
Owner is responsible causes damage to the Work or to the property of Contractor or its 
Subcontractors, or delays, disrupts, interferes with, or increases the scope or cost of the 
performance of the Work, through actions or inaction, then Contractor shall be entitled to 
an equitable adjustment in the Contract Price or the Contract Times, or both. Contractor 
must submit any Change Proposal seeking an equitable adjustment in the Contract Price or 
the Contract Times under this paragraph within 30 days of the damaging, delaying, 
disrupting, or interfering event. The entitlement to, and extent of, any such equitable 
adjustment shall take into account information (if any) regarding such other work that was 
provided to Contractor in the Contract Documents prior to the submittal of the Bid or the 
final negotiation of the terms of the Contract. When applicable, any such equitable 
adjustment in Contract Price shall be conditioned on Contractor assigning to Owner all 
Contractor’s rights against such other contractor or utility owner with respect to the 
damage, delay, disruption, or interference that is the subject of the adjustment. 
Contractor’s entitlement to an adjustment of the Contract Times is conditioned on such 
adjustment being essential to Contractor’s ability to complete the Work within the Contract 
Times. 

B. Contractor shall take reasonable and customary measures to avoid damaging, delaying, 
disrupting, or interfering with the work of Owner, any other contractor, or any utility owner 
performing other work at or adjacent to the Site. If Contractor fails to take such measures 
and as a result damages, delays, disrupts, or interferes with the work of any such other 
contractor or utility owner, then Owner may impose a set-off against payments due to 
Contractor, and assign to such other contractor or utility owner the Owner’s contractual 
rights against Contractor with respect to the breach of the obligations set forth in this 
paragraph. 

C. When Owner is performing other work at or adjacent to the Site with Owner’s employees, 
Contractor shall be liable to Owner for damage to such other work, and for the reasonable 
direct delay, disruption, and interference costs incurred by Owner as a result of 
Contractor’s failure to take reasonable and customary measures with respect to Owner’s 
other work. In response to such damage, delay, disruption, or interference, Owner may 
impose a set-off against payments due to Contractor. 
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D. If Contractor damages, delays, disrupts, or interferes with the work of any other contractor, 
or any utility owner performing other work at or adjacent to the Site, through Contractor’s 
failure to take reasonable and customary measures to avoid such impacts, or if any claim 
arising out of Contractor’s actions, inactions, or negligence in performance of the Work at 
or adjacent to the Site is made by any such other contractor or utility owner against 
Contractor, Owner, or Engineer, then Contractor shall (1) promptly attempt to settle the 
claim as to all parties through negotiations with such other contractor or utility owner, or 
otherwise resolve the claim by arbitration or other dispute resolution proceeding or at law, 
and (2) indemnify and hold harmless Owner and Engineer, and the officers, directors, 
members, partners, employees, agents, consultants and subcontractors of each and any of 
them from and against any such claims, and against all costs, losses, and damages 
(including but not limited to all fees and charges of engineers, architects, attorneys, and 
other professionals and all court or arbitration or other dispute resolution costs) arising out 
of or relating to such damage, delay, disruption, or interference. 

ARTICLE 9 – OWNER’S RESPONSIBILITIES 

9.01 Communications to Contractor 

A. Except as otherwise provided in these General Conditions, Owner shall issue all 
communications to Contractor through Engineer. 

9.02 Replacement of Engineer 

A. Owner may at its discretion appoint an engineer to replace Engineer, provided Contractor 
makes no reasonable objection to the replacement engineer. The replacement engineer’s 
status under the Contract Documents shall be that of the former Engineer. 

9.03 Furnish Data 

A. Owner shall promptly furnish the data required of Owner under the Contract Documents. 

9.04 Pay When Due 

A. Owner shall make payments to Contractor when they are due as provided in the 
Agreement. 

9.05 Lands and Easements; Reports, Tests, and Drawings 

A. Owner’s duties with respect to providing lands and easements are set forth in Paragraph 
5.01. 

B. Owner’s duties with respect to providing engineering surveys to establish reference points 
are set forth in Paragraph 4.03. 

C. Article 5 refers to Owner’s identifying and making available to Contractor copies of reports 
of explorations and tests of conditions at the Site, and drawings of physical conditions 
relating to existing surface or subsurface structures at the Site. 

9.06 Insurance 

A. Owner’s responsibilities, if any, with respect to purchasing and maintaining liability and 
property insurance are set forth in Article 6. 

9.07 Change Orders 

A. Owner’s responsibilities with respect to Change Orders are set forth in Article 11. 
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9.08 Inspections, Tests, and Approvals 

A. Owner’s responsibility with respect to certain inspections, tests, and approvals is set forth 
in Paragraph 14.02.B. 

9.09 Limitations on Owner’s Responsibilities 

A. The Owner shall not supervise, direct, or have control or authority over, nor be responsible 
for, Contractor’s means, methods, techniques, sequences, or procedures of construction, 
or the safety precautions and programs incident thereto, or for any failure of Contractor to 
comply with Laws and Regulations applicable to the performance of the Work. Owner will 
not be responsible for Contractor’s failure to perform the Work in accordance with the 
Contract Documents. 

9.10 Undisclosed Hazardous Environmental Condition 

A. Owner’s responsibility in respect to an undisclosed Hazardous Environmental Condition is 
set forth in Paragraph 5.06. 

9.11 Evidence of Financial Arrangements 

A. Upon request of Contractor, Owner shall furnish Contractor reasonable evidence that 
financial arrangements have been made to satisfy Owner’s obligations under the Contract 
Documents (including obligations under proposed changes in the Work). 

9.12 Safety Programs 

A. While at the Site, Owner’s employees and representatives shall comply with the specific 
applicable requirements of Contractor’s safety programs of which Owner has been 
informed. 

B. Owner shall furnish copies of any applicable Owner safety programs to Contractor. 

ARTICLE 10 – ENGINEER’S STATUS DURING CONSTRUCTION 

10.01 Owner’s Representative 

A. Engineer will be Owner’s representative during the construction period. The duties and 
responsibilities and the limitations of authority of Engineer as Owner’s representative 
during construction are set forth in the Contract. 

10.02 Visits to Site 

A. Engineer will make visits to the Site at intervals appropriate to the various stages of 
construction as Engineer deems necessary in order to observe as an experienced and 
qualified design professional the progress that has been made and the quality of the 
various aspects of Contractor’s executed Work. Based on information obtained during such 
visits and observations, Engineer, for the benefit of Owner, will determine, in general, if the 
Work is proceeding in accordance with the Contract Documents. Engineer will not be 
required to make exhaustive or continuous inspections on the Site to check the quality or 
quantity of the Work. Engineer’s efforts will be directed toward providing for Owner a 
greater degree of confidence that the completed Work will conform generally to the 
Contract Documents. On the basis of such visits and observations, Engineer will keep 
Owner informed of the progress of the Work and will endeavor to guard Owner against 
defective Work. 

B. Engineer’s visits and observations are subject to all the limitations on Engineer’s authority 
and responsibility set forth in Paragraph 10.08.  Particularly, but without limitation, during 
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or as a result of Engineer’s visits or observations of Contractor’s Work, Engineer will not 
supervise, direct, control, or have authority over or be responsible for Contractor’s means, 
methods, techniques, sequences, or procedures of construction, or the safety precautions 
and programs incident thereto, or for any failure of Contractor to comply with Laws and 
Regulations applicable to the performance of the Work. 

10.03 Project Representative 

A. If Owner and Engineer have agreed that Engineer will furnish a Resident Project 
Representative to represent Engineer at the Site and assist Engineer in observing the 
progress and quality of the Work, then the authority and responsibilities of any such 
Resident Project Representative will be as provided in the Supplementary Conditions, and 
limitations on the responsibilities thereof will be as provided in Paragraph 10.08. If Owner 
designates another representative or agent to represent Owner at the Site who is not 
Engineer’s consultant, agent, or employee, the responsibilities and authority and 
limitations thereon of such other individual or entity will be as provided in the 
Supplementary Conditions. 

10.04 Rejecting Defective Work 

A. Engineer has the authority to reject Work in accordance with Article 14. 

10.05 Shop Drawings, Change Orders and Payments 

A. Engineer’s authority, and limitations thereof, as to Shop Drawings and Samples, are set 
forth in Paragraph 7.16. 

B. Engineer’s authority, and limitations thereof, as to design calculations and design drawings 
submitted in response to a delegation of professional design services, if any, are set forth in 
Paragraph 7.19. 

C. Engineer’s authority as to Change Orders is set forth in Article 11. 

D. Engineer’s authority as to Applications for Payment is set forth in Article 15. 

10.06 Determinations for Unit Price Work 

A. Engineer will determine the actual quantities and classifications of Unit Price Work 
performed by Contractor as set forth in Paragraph 13.03. 

10.07 Decisions on Requirements of Contract Documents and Acceptability of Work 

A. Engineer will render decisions regarding the requirements of the Contract Documents, and 
judge the acceptability of the Work, pursuant to the specific procedures set forth herein for 
initial interpretations, Change Proposals, and acceptance of the Work. In rendering such 
decisions and judgments, Engineer will not show partiality to Owner or Contractor, and will 
not be liable to Owner, Contractor, or others in connection with any proceedings, 
interpretations, decisions, or judgments conducted or rendered in good faith. 

10.08 Limitations on Engineer’s Authority and Responsibilities 

A. Neither Engineer’s authority or responsibility under this Article 10 or under any other 
provision of the Contract, nor any decision made by Engineer in good faith either to 
exercise or not exercise such authority or responsibility or the undertaking, exercise, or 
performance of any authority or responsibility by Engineer, shall create, impose, or give rise 
to any duty in contract, tort, or otherwise owed by Engineer to Contractor, any 
Subcontractor, any Supplier, any other individual or entity, or to any surety for or employee 
or agent of any of them. 
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B. Engineer will not supervise, direct, control, or have authority over or be responsible for 
Contractor’s means, methods, techniques, sequences, or procedures of construction, or the 
safety precautions and programs incident thereto, or for any failure of Contractor to 
comply with Laws and Regulations applicable to the performance of the Work. Engineer will 
not be responsible for Contractor’s failure to perform the Work in accordance with the 
Contract Documents. 

C. Engineer will not be responsible for the acts or omissions of Contractor or of any 
Subcontractor, any Supplier, or of any other individual or entity performing any of the 
Work. 

D. Engineer’s review of the final Application for Payment and accompanying documentation 
and all maintenance and operating instructions, schedules, guarantees, bonds, certificates 
of inspection, tests and approvals, and other documentation required to be delivered by 
Paragraph 15.06.A will only be to determine generally that their content complies with the 
requirements of, and in the case of certificates of inspections, tests, and approvals, that the 
results certified indicate compliance with the Contract Documents. 

E. The limitations upon authority and responsibility set forth in this Paragraph 10.08 shall also 
apply to the Resident Project Representative, if any. 

10.09 Compliance with Safety Program 

A. While at the Site, Engineer’s employees and representatives will comply with the specific 
applicable requirements of Owner’s and Contractor’s safety programs (if any) of which 
Engineer has been informed. 

ARTICLE 11 – AMENDING THE CONTRACT DOCUMENTS; CHANGES IN THE WORK 

11.01 Amending and Supplementing Contract Documents 

A. The Contract Documents may be amended or supplemented by a Change Order, a Work 
Change Directive, or a Field Order. 

1. Change Orders: 

a. If an amendment or supplement to the Contract Documents includes a change in 
the Contract Price or the Contract Times, such amendment or supplement must 
be set forth in a Change Order. A Change Order also may be used to establish 
amendments and supplements of the Contract Documents that do not affect the 
Contract Price or Contract Times. 

b. Owner and Contractor may amend those terms and conditions of the Contract 
Documents that do not involve (1) the performance or acceptability of the Work, 
(2) the design (as set forth in the Drawings, Specifications, or otherwise), or (3) 
other engineering or technical matters, without the recommendation of the 
Engineer. Such an amendment shall be set forth in a Change Order. 

2. Work Change Directives: A Work Change Directive will not change the Contract Price 
or the Contract Times but is evidence that the parties expect that the modification 
ordered or documented by a Work Change Directive will be incorporated in a 
subsequently issued Change Order, following negotiations by the parties as to the 
Work Change Directive’s effect, if any, on the Contract Price and Contract Times; or, if 
negotiations are unsuccessful, by a determination under the terms of the Contract 
Documents governing adjustments, expressly including Paragraph 11.04 regarding 
change of Contract Price. Contractor must submit any Change Proposal seeking an 
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adjustment of the Contract Price or the Contract Times, or both, no later than 30 days 
after the completion of the Work set out in the Work Change Directive.  Owner must 
submit any Claim seeking an adjustment of the Contract Price or the Contract Times, 
or both, no later than 60 days after issuance of the Work Change Directive. 

3. Field Orders: Engineer may authorize minor changes in the Work if the changes do not 
involve an adjustment in the Contract Price or the Contract Times and are compatible 
with the design concept of the completed Project as a functioning whole as indicated 
by the Contract Documents. Such changes will be accomplished by a Field Order and 
will be binding on Owner and also on Contractor, which shall perform the Work 
involved promptly. If Contractor believes that a Field Order justifies an adjustment in 
the Contract Price or Contract Times, or both, then before proceeding with the Work 
at issue, Contractor shall submit a Change Proposal as provided herein. 

11.02 Owner-Authorized Changes in the Work 

A. Without invalidating the Contract and without notice to any surety, Owner may, at any 
time or from time to time, order additions, deletions, or revisions in the Work. Such 
changes shall be supported by Engineer’s recommendation, to the extent the change 
involves the design (as set forth in the Drawings, Specifications, or otherwise), or other 
engineering or technical matters. Such changes may be accomplished by a Change Order, if 
Owner and Contractor have agreed as to the effect, if any, of the changes on Contract 
Times or Contract Price; or by a Work Change Directive. Upon receipt of any such 
document, Contractor shall promptly proceed with the Work involved; or, in the case of a 
deletion in the Work, promptly cease construction activities with respect to such deleted 
Work. Added or revised Work shall be performed under the applicable conditions of the 
Contract Documents. Nothing in this paragraph shall obligate Contractor to undertake work 
that Contractor reasonably concludes cannot be performed in a manner consistent with 
Contractor’s safety obligations under the Contract Documents or Laws and Regulations. 

11.03  Unauthorized Changes in the Work 

A. Contractor shall not be entitled to an increase in the Contract Price or an extension of the 
Contract Times with respect to any work performed that is not required by the Contract 
Documents, as amended, modified, or supplemented, except in the case of an emergency 
as provided in Paragraph 7.15 or in the case of uncovering Work as provided in Paragraph 
14.05. 

11.04 Change of Contract Price 

A. The Contract Price may only be changed by a Change Order. Any Change Proposal for an 
adjustment in the Contract Price shall comply with the provisions of Paragraph 11.06.  Any 
Claim for an adjustment of Contract Price shall comply with the provisions of Article 12. 

B. An adjustment in the Contract Price will be determined as follows: 

1. where the Work involved is covered by unit prices contained in the Contract 
Documents, then by application of such unit prices to the quantities of the items 
involved (subject to the provisions of Paragraph 13.03); or 

2. where the Work involved is not covered by unit prices contained in the Contract 
Documents, then by a mutually agreed lump sum (which may include an allowance for 
overhead and profit not necessarily in accordance with Paragraph 11.04.C.2); or 

3. where the Work involved is not covered by unit prices contained in the Contract 
Documents and the parties do not reach mutual agreement to a lump sum, then on 
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the basis of the Cost of the Work (determined as provided in Paragraph 13.01) plus a 
Contractor’s fee for overhead and profit (determined as provided in Paragraph 
11.04.C). 

C. Contractor’s Fee: When applicable, the Contractor’s fee for overhead and profit shall be 
determined as follows: 

1. a mutually acceptable fixed fee; or 

2. if a fixed fee is not agreed upon, then a fee based on the following percentages of the 
various portions of the Cost of the Work: 

a. for costs incurred under Paragraphs 13.01.B.1 and 13.01.B.2, the Contractor’s fee 
shall be 15 percent; 

b. for costs incurred under Paragraph 13.01.B.3, the Contractor’s fee shall be five 
percent; 

c. where one or more tiers of subcontracts are on the basis of Cost of the Work plus 
a fee and no fixed fee is agreed upon, the intent of Paragraphs 11.04.C.2.a and 
11.04.C.2.b is that the Contractor’s fee shall be based on: (1) a fee of 15 percent 
of the costs incurred under Paragraphs 13.01.A.1 and 13.01.A.2 by the 
Subcontractor that actually performs the Work, at whatever tier, and (2) with 
respect to Contractor itself and to any Subcontractors of a tier higher than that of 
the Subcontractor that actually performs the Work, a fee of five percent of the 
amount (fee plus underlying costs incurred) attributable to the next lower tier 
Subcontractor; provided, however, that for any such subcontracted work the 
maximum total fee to be paid by Owner shall be no greater than 27 percent of 
the costs incurred by the Subcontractor that actually performs the work; 

d. no fee shall be payable on the basis of costs itemized under Paragraphs 13.01.B.4, 
13.01.B.5, and 13.01.C; 

e. the amount of credit to be allowed by Contractor to Owner for any change which 
results in a net decrease in cost will be the amount of the actual net decrease in 
cost plus a deduction in Contractor’s fee by an amount equal to five percent of 
such net decrease; and 

f. when both additions and credits are involved in any one change, the adjustment 
in Contractor’s fee shall be computed on the basis of the net change in 
accordance with Paragraphs 11.04.C.2.a through 11.04.C.2.e, inclusive. 

11.05 Change of Contract Times 

A. The Contract Times may only be changed by a Change Order. Any Change Proposal for an 
adjustment in the Contract Times shall comply with the provisions of Paragraph 11.06. Any 
Claim for an adjustment in the Contract Times shall comply with the provisions of Article 
12. 

B. An adjustment of the Contract Times shall be subject to the limitations set forth in 
Paragraph 4.05, concerning delays in Contractor’s progress. 

11.06 Change Proposals 

A. Contractor shall submit a Change Proposal to Engineer to request an adjustment in the 
Contract Times or Contract Price; appeal an initial decision by Engineer concerning the 
requirements of the Contract Documents or relating to the acceptability of the Work under 
the Contract Documents; contest a set-off against payment due; or seek other relief under 
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the Contract. The Change Proposal shall specify any proposed change in Contract Times or 
Contract Price, or both, or other proposed relief, and explain the reason for the proposed 
change, with citations to any governing or applicable provisions of the Contract Documents. 

1. Procedures: Contractor shall submit each Change Proposal to Engineer promptly (but 
in no event later than 30 days) after the start of the event giving rise thereto, or after 
such initial decision. The Contractor shall submit supporting data, including the 
proposed change in Contract Price or Contract Time (if any), to the Engineer and 
Owner within 15 days after the submittal of the Change Proposal. The supporting data 
shall be accompanied by a written statement that the supporting data are accurate 
and complete, and that any requested time or price adjustment is the entire 
adjustment to which Contractor believes it is entitled as a result of said event. 
Engineer will advise Owner regarding the Change Proposal, and consider any 
comments or response from Owner regarding the Change Proposal. 

2. Engineer’s Action: Engineer will review each Change Proposal and, within 30 days after 
receipt of the Contractor’s supporting data, either deny the Change Proposal in whole, 
approve it in whole, or deny it in part and approve it in part. Such actions shall be in 
writing, with a copy provided to Owner and Contractor. If Engineer does not take 
action on the Change Proposal within 30 days, then either Owner or Contractor may at 
any time thereafter submit a letter to the other party indicating that as a result of 
Engineer’s inaction the Change Proposal is deemed denied, thereby commencing the 
time for appeal of the denial under Article 12. 

3. Binding Decision: Engineer’s decision will be final and binding upon Owner and 
Contractor, unless Owner or Contractor appeals the decision by filing a Claim under 
Article 12. 

B. Resolution of Certain Change Proposals: If the Change Proposal does not involve the design 
(as set forth in the Drawings, Specifications, or otherwise), the acceptability of the Work, or 
other engineering or technical matters, then Engineer will notify the parties that the 
Engineer is unable to resolve the Change Proposal. For purposes of further resolution of 
such a Change Proposal, such notice shall be deemed a denial, and Contractor may choose 
to seek resolution under the terms of Article 12. 

11.07 Execution of Change Orders 

A. Owner and Contractor shall execute appropriate Change Orders covering: 

1. changes in the Contract Price or Contract Times which are agreed to by the parties, 
including any undisputed sum or amount of time for Work actually performed in 
accordance with a Work Change Directive; 

2. changes in Contract Price resulting from an Owner set-off, unless Contractor has duly 
contested such set-off; 

3. changes in the Work which are: (a) ordered by Owner pursuant to Paragraph 11.02, (b) 
required because of Owner’s acceptance of defective Work under Paragraph 14.04 or 
Owner’s correction of defective Work under Paragraph 14.07, or (c) agreed to by the 
parties, subject to the need for Engineer’s recommendation if the change  in the Work 
involves the design (as set forth in the Drawings, Specifications, or otherwise), or other 
engineering or technical matters; and 

4. changes in the Contract Price or Contract Times, or other changes, which embody the 
substance of any final and binding results under Paragraph 11.06, or Article 12. 
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B. If Owner or Contractor refuses to execute a Change Order that is required to be executed 
under the terms of this Paragraph 11.07, it shall be deemed to be of full force and effect, as 
if fully executed. 

11.08 Notification to Surety 

A. If the provisions of any bond require notice to be given to a surety of any change affecting 
the general scope of the Work or the provisions of the Contract Documents (including, but 
not limited to, Contract Price or Contract Times), the giving of any such notice will be 
Contractor’s responsibility. The amount of each applicable bond will be adjusted to reflect 
the effect of any such change. 

ARTICLE 12 – CLAIMS 

12.01 Claims 

A. Claims Process: The following disputes between Owner and Contractor shall be submitted 
to the Claims process set forth in this Article: 

1. Appeals by Owner or Contractor of Engineer’s decisions regarding Change Proposals; 

2. Owner demands for adjustments in the Contract Price or Contract Times, or other 
relief under the Contract Documents; and 

3. Disputes that Engineer has been unable to address because they do not involve the 
design (as set forth in the Drawings, Specifications, or otherwise), the acceptability of 
the Work, or other engineering or technical matters. 

B. Submittal of Claim: The party submitting a Claim shall deliver it directly to the other party 
to the Contract promptly (but in no event later than 30 days) after the start of the event 
giving rise thereto; in the case of appeals regarding Change Proposals within 30 days of the 
decision under appeal. The party submitting the Claim shall also furnish a copy to the 
Engineer, for its information only. The responsibility to substantiate a Claim shall rest with 
the party making the Claim. In the case of a Claim by Contractor seeking an increase in the 
Contract Times or Contract Price, or both, Contractor shall certify that the Claim is made in 
good faith, that the supporting data are accurate and complete, and that to the best of 
Contractor’s knowledge and belief the amount of time or money requested accurately 
reflects the full amount to which Contractor is entitled. 

C. Review and Resolution: The party receiving a Claim shall review it thoroughly, giving full 
consideration to its merits. The two parties shall seek to resolve the Claim through the 
exchange of information and direct negotiations.  The parties may extend the time for 
resolving the Claim by mutual agreement. All actions taken on a Claim shall be stated in 
writing and submitted to the other party, with a copy to Engineer. 

D. Mediation: 

1. At any time after initiation of a Claim, Owner and Contractor may mutually agree to 
mediation of the underlying dispute. The agreement to mediate shall stay the Claim 
submittal and response process. 

2. If Owner and Contractor agree to mediation, then after 60 days from such agreement, 
either Owner or Contractor may unilaterally terminate the mediation process, and the 
Claim submittal and decision process shall resume as of the date of the termination. If 
the mediation proceeds but is unsuccessful in resolving the dispute, the Claim 
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submittal and decision process shall resume as of the date of the conclusion of the 
mediation, as determined by the mediator. 

3. Owner and Contractor shall each pay one-half of the mediator’s fees and costs. 

E. Partial Approval: If the party receiving a Claim approves the Claim in part and denies it in 
part, such action shall be final and binding unless within 30 days of such action the other 
party invokes the procedure set forth in Article 17 for final resolution of disputes. 

F. Denial of Claim: If efforts to resolve a Claim are not successful, the party receiving the Claim 
may deny it by giving written notice of denial to the other party. If the receiving party does 
not take action on the Claim within 90 days, then either Owner or Contractor may at any 
time thereafter submit a letter to the other party indicating that as a result of the inaction, 
the Claim is deemed denied, thereby commencing the time for appeal of the denial. A 
denial of the Claim shall be final and binding unless within 30 days of the denial the other 
party invokes the procedure set forth in Article 17 for the final resolution of disputes. 

G. Final and Binding Results: If the parties reach a mutual agreement regarding a Claim, 
whether through approval of the Claim, direct negotiations, mediation, or otherwise; or if a 
Claim is approved in part and denied in part, or denied in full, and such actions become 
final and binding; then the results of the agreement or action on the Claim shall be 
incorporated in a Change Order to the extent they affect the Contract, including the Work, 
the Contract Times, or the Contract Price. 

ARTICLE 13 – COST OF THE WORK; ALLOWANCES; UNIT PRICE WORK 

13.01 Cost of the Work 

A. Purposes for Determination of Cost of the Work: The term Cost of the Work means the sum 
of all costs necessary for the proper performance of the Work at issue, as further defined 
below. The provisions of this Paragraph 13.01 are used for two distinct purposes: 

1. To determine Cost of the Work when Cost of the Work is a component of the Contract 
Price, under cost-plus-fee, time-and-materials, or other cost-based terms; or 

2. To determine the value of a Change Order, Change Proposal, Claim, set-off, or other 
adjustment in Contract Price. When the value of any such adjustment is determined 
on the basis of Cost of the Work, Contractor is entitled only to those additional or 
incremental costs required because of the change in the Work or because of the event 
giving rise to the adjustment. 

B. Costs Included: Except as otherwise may be agreed to in writing by Owner, costs included in 
the Cost of the Work shall be in amounts no higher than those prevailing in the locality of 
the Project, shall not include any of the costs itemized in Paragraph 13.01.C, and shall 
include only the following items: 

1. Payroll costs for employees in the direct employ of Contractor in the performance of 
the Work under schedules of job classifications agreed upon by Owner and Contractor. 
Such employees shall include, without limitation, superintendents, foremen, and other 
personnel employed full time on the Work. Payroll costs for employees not employed 
full time on the Work shall be apportioned on the basis of their time spent on the 
Work. Payroll costs shall include, but not be limited to, salaries and wages plus the 
cost of fringe benefits, which shall include social security contributions, 
unemployment, excise, and payroll taxes, workers’ compensation, health and 
retirement benefits, bonuses, sick leave, and vacation and holiday pay applicable 
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thereto. The expenses of performing Work outside of regular working hours, on 
Saturday, Sunday, or legal holidays, shall be included in the above to the extent 
authorized by Owner. 

2. Cost of all materials and equipment furnished and incorporated in the Work, including 
costs of transportation and storage thereof, and Suppliers’ field services required in 
connection therewith. All cash discounts shall accrue to Contractor unless Owner 
deposits funds with Contractor with which to make payments, in which case the cash 
discounts shall accrue to Owner. All trade discounts, rebates, and refunds and returns 
from sale of surplus materials and equipment shall accrue to Owner, and Contractor 
shall make provisions so that they may be obtained. 

3. Payments made by Contractor to Subcontractors for Work performed by 
Subcontractors. If required by Owner, Contractor shall obtain competitive bids from 
subcontractors acceptable to Owner and Contractor and shall deliver such bids to 
Owner, who will then determine, with the advice of Engineer, which bids, if any, will 
be acceptable. If any subcontract provides that the Subcontractor is to be paid on the 
basis of Cost of the Work plus a fee, the Subcontractor’s Cost of the Work and fee shall 
be determined in the same manner as Contractor’s Cost of the Work and fee as 
provided in this Paragraph 13.01. 

4. Costs of special consultants (including but not limited to engineers, architects, testing 
laboratories, surveyors, attorneys, and accountants) employed for services specifically 
related to the Work. 

5. Supplemental costs including the following: 

a. The proportion of necessary transportation, travel, and subsistence expenses of 
Contractor’s employees incurred in discharge of duties connected with the Work. 

b. Cost, including transportation and maintenance, of all materials, supplies, 
equipment, machinery, appliances, office, and temporary facilities at the Site, and 
hand tools not owned by the workers, which are consumed in the performance of 
the Work, and cost, less market value, of such items used but not consumed 
which remain the property of Contractor. 

c. Rentals of all construction equipment and machinery, and the parts thereof, 
whether rented from Contractor or others in accordance with rental agreements 
approved by Owner with the advice of Engineer, and the costs of transportation, 
loading, unloading, assembly, dismantling, and removal thereof. All such costs 
shall be in accordance with the terms of said rental agreements. The rental of any 
such equipment, machinery, or parts shall cease when the use thereof is no 
longer necessary for the Work. 

d. Sales, consumer, use, and other similar taxes related to the Work, and for which 
Contractor is liable, as imposed by Laws and Regulations. 

e. Deposits lost for causes other than negligence of Contractor, any Subcontractor, 
or anyone directly or indirectly employed by any of them or for whose acts any of 
them may be liable, and royalty payments and fees for permits and licenses. 

f. Losses and damages (and related expenses) caused by damage to the Work, not 
compensated by insurance or otherwise, sustained by Contractor in connection 
with the performance of the Work (except losses and damages within the 
deductible amounts of property insurance established in accordance with 
Paragraph 6.05), provided such losses and damages have resulted from causes 
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other than the negligence of Contractor, any Subcontractor, or anyone directly or 
indirectly employed by any of them or for whose acts any of them may be liable. 
Such losses shall include settlements made with the written consent and approval 
of Owner. No such losses, damages, and expenses shall be included in the Cost of 
the Work for the purpose of determining Contractor’s fee. 

g. The cost of utilities, fuel, and sanitary facilities at the Site. 

h. Minor expenses such as communication service at the Site, express and courier 
services, and similar petty cash items in connection with the Work. 

i. The costs of premiums for all bonds and insurance that Contractor is required by 
the Contract Documents to purchase and maintain. 

C. Costs Excluded: The term Cost of the Work shall not include any of the following items: 

1. Payroll costs and other compensation of Contractor’s officers, executives, principals 
(of partnerships and sole proprietorships), general managers, safety managers, 
engineers, architects, estimators, attorneys, auditors, accountants, purchasing and 
contracting agents, expediters, timekeepers, clerks, and other personnel employed by 
Contractor, whether at the Site or in Contractor’s principal or branch office for general 
administration of the Work and not specifically included in the agreed upon schedule 
of job classifications referred to in Paragraph 13.01.B.1 or specifically covered by 
Paragraph 13.01.B.4. The payroll costs and other compensation excluded here are to 
be considered administrative costs covered by the Contractor’s fee. 

2. Expenses of Contractor’s principal and branch offices other than Contractor’s office at 
the Site. 

3. Any part of Contractor’s capital expenses, including interest on Contractor’s capital 
employed for the Work and charges against Contractor for delinquent payments. 

4. Costs due to the negligence of Contractor, any Subcontractor, or anyone directly or 
indirectly employed by any of them or for whose acts any of them may be liable, 
including but not limited to, the correction of defective Work, disposal of materials or 
equipment wrongly supplied, and making good any damage to property. 

5. Other overhead or general expense costs of any kind and the costs of any item not 
specifically and expressly included in Paragraph 13.01.B. 

D. Contractor’s Fee: When the Work as a whole is performed on the basis of cost-plus, 
Contractor’s fee shall be determined as set forth in the Agreement. When the value of any 
Work covered by a Change Order, Change Proposal, Claim, set-off, or other adjustment in 
Contract Price is determined on the basis of Cost of the Work, Contractor’s fee shall be 
determined as set forth in Paragraph 11.04.C. 

E. Documentation: Whenever the Cost of the Work for any purpose is to be determined 
pursuant to this Article 13, Contractor will establish and maintain records thereof in 
accordance with generally accepted accounting practices and submit in a form acceptable 
to Engineer an itemized cost breakdown together with supporting data. 

13.02 Allowances 

A. It is understood that Contractor has included in the Contract Price all allowances so named 
in the Contract Documents and shall cause the Work so covered to be performed for such 
sums and by such persons or entities as may be acceptable to Owner and Engineer. 
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B. Cash Allowances: Contractor agrees that: 

1. the cash allowances include the cost to Contractor (less any applicable trade 
discounts) of materials and equipment required by the allowances to be delivered at 
the Site, and all applicable taxes; and 

2. Contractor’s costs for unloading and handling on the Site, labor, installation, overhead, 
profit, and other expenses contemplated for the cash allowances have been included 
in the Contract Price and not in the allowances, and no demand for additional 
payment on account of any of the foregoing will be valid. 

C. Contingency Allowance: Contractor agrees that a contingency allowance, if any, is for the 
sole use of Owner to cover unanticipated costs. 

D. Prior to final payment, an appropriate Change Order will be issued as recommended by 
Engineer to reflect actual amounts due Contractor on account of Work covered by 
allowances, and the Contract Price shall be correspondingly adjusted. 

13.03 Unit Price Work 

A. Where the Contract Documents provide that all or part of the Work is to be Unit Price 
Work, initially the Contract Price will be deemed to include for all Unit Price Work an 
amount equal to the sum of the unit price for each separately identified item of Unit Price 
Work times the estimated quantity of each item as indicated in the Agreement. 

B. The estimated quantities of items of Unit Price Work are not guaranteed and are solely for 
the purpose of comparison of Bids and determining an initial Contract Price. Payments to 
Contractor for Unit Price Work will be based on actual quantities. 

C. Each unit price will be deemed to include an amount considered by Contractor to be 
adequate to cover Contractor’s overhead and profit for each separately identified item. 

D. Engineer will determine the actual quantities and classifications of Unit Price Work 
performed by Contractor.  Engineer will review with Contractor the Engineer’s preliminary 
determinations on such matters before rendering a written decision thereon (by 
recommendation of an Application for Payment or otherwise). Engineer’s written decision 
thereon will be final and binding (except as modified by Engineer to reflect changed factual 
conditions or more accurate data) upon Owner and Contractor, subject to the provisions of 
the following paragraph. 

E. Within 30 days of Engineer’s written decision under the preceding paragraph, Contractor 
may submit a Change Proposal, or Owner may file a Claim, seeking an adjustment in the 
Contract Price if: 

1. the quantity of any item of Unit Price Work performed by Contractor differs materially 
and significantly from the estimated quantity of such item indicated in the Agreement; 

2. there is no corresponding adjustment with respect to any other item of Work; and 

3. Contractor believes that it is entitled to an increase in Contract Price as a result of 
having incurred additional expense or Owner believes that Owner is entitled to a 
decrease in Contract Price, and the parties are unable to agree as to the amount of any 
such increase or decrease. 
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ARTICLE 14 – TESTS AND INSPECTIONS; CORRECTION, REMOVAL OR ACCEPTANCE OF DEFECTIVE 
WORK 

14.01 Access to Work 

A. Owner, Engineer, their consultants and other representatives and personnel of Owner, 
independent testing laboratories, and authorities having jurisdiction will have access to the 
Site and the Work at reasonable times for their observation, inspection, and testing. 
Contractor shall provide them proper and safe conditions for such access and advise them 
of Contractor’s safety procedures and programs so that they may comply therewith as 
applicable. 

14.02 Tests, Inspections, and Approvals 

A. Contractor shall give Engineer timely notice of readiness of the Work (or specific parts 
thereof) for all required inspections and tests, and shall cooperate with inspection and 
testing personnel to facilitate required inspections and tests. 

B. Owner shall retain and pay for the services of an independent inspector, testing laboratory, 
or other qualified individual or entity to perform all inspections and tests expressly required 
by the Contract Documents to be furnished and paid for by Owner, except that costs 
incurred in connection with tests or inspections of covered Work shall be governed by the 
provisions of Paragraph 14.05. 

C. If Laws or Regulations of any public body having jurisdiction require any Work (or part 
thereof) specifically to be inspected, tested, or approved by an employee or other 
representative of such public body, Contractor shall assume full responsibility for arranging 
and obtaining such inspections, tests, or approvals, pay all costs in connection therewith, 
and furnish Engineer the required certificates of inspection or approval. 

D. Contractor shall be responsible for arranging, obtaining, and paying for all inspections and 
tests required: 

1. by the Contract Documents, unless the Contract Documents expressly allocate 
responsibility for a specific inspection or test to Owner; 

2. to attain Owner’s and Engineer’s acceptance of materials or equipment to be 
incorporated in the Work; 

3. by manufacturers of equipment furnished under the Contract Documents; 

4. for testing, adjusting, and balancing of mechanical, electrical, and other equipment to 
be incorporated into the Work; and 

5. for acceptance of materials, mix designs, or equipment submitted for approval prior to 
Contractor’s purchase thereof for incorporation in the Work. 

Such inspections and tests shall be performed by independent inspectors, testing 
laboratories, or other qualified individuals or entities acceptable to Owner and Engineer. 

E. If the Contract Documents require the Work (or part thereof) to be approved by Owner, 
Engineer, or another designated individual or entity, then Contractor shall assume full 
responsibility for arranging and obtaining such approvals. 

F. If any Work (or the work of others) that is to be inspected, tested, or approved is covered 
by Contractor without written concurrence of Engineer, Contractor shall, if requested by 
Engineer, uncover such Work for observation. Such uncovering shall be at Contractor’s 
expense unless Contractor had given Engineer timely notice of Contractor’s intention to 
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cover the same and Engineer had not acted with reasonable promptness in response to 
such notice. 

14.03 Defective Work 

A. Contractor’s Obligation: It is Contractor’s obligation to assure that the Work is not 
defective. 

B. Engineer’s Authority: Engineer has the authority to determine whether Work is defective, 
and to reject defective Work. 

C. Notice of Defects: Prompt notice of all defective Work of which Owner or Engineer has 
actual knowledge will be given to Contractor. 

D. Correction, or Removal and Replacement: Promptly after receipt of written notice of 
defective Work, Contractor shall correct all such defective Work, whether or not fabricated, 
installed, or completed, or, if Engineer has rejected the defective Work, remove it from the 
Project and replace it with Work that is not defective. 

E. Preservation of Warranties: When correcting defective Work, Contractor shall take no 
action that would void or otherwise impair Owner’s special warranty and guarantee, if any, 
on said Work. 

F. Costs and Damages: In addition to its correction, removal, and replacement obligations 
with respect to defective Work, Contractor shall pay all claims, costs, losses, and damages 
arising out of or relating to defective Work, including but not limited to the cost of the 
inspection, testing, correction, removal, replacement, or reconstruction of such defective 
Work, fines levied against Owner by governmental authorities because the Work is 
defective, and the costs of repair or replacement of work of others resulting from defective 
Work. Prior to final payment, if Owner and Contractor are unable to agree as to the 
measure of such claims, costs, losses, and damages resulting from defective Work, then 
Owner may impose a reasonable set-off against payments due under Article 15. 

14.04 Acceptance of Defective Work 

A. If, instead of requiring correction or removal and replacement of defective Work, Owner 
prefers to accept it, Owner may do so (subject, if such acceptance occurs prior to final 
payment, to Engineer’s confirmation that such acceptance is in general accord with the 
design intent and applicable engineering principles, and will not endanger public safety). 
Contractor shall pay all claims, costs, losses, and damages attributable to Owner’s 
evaluation of and determination to accept such defective Work (such costs to be approved 
by Engineer as to reasonableness), and for the diminished value of the Work to the extent 
not otherwise paid by Contractor. If any such acceptance occurs prior to final payment, the 
necessary revisions in the Contract Documents with respect to the Work shall be 
incorporated in a Change Order. If the parties are unable to agree as to the decrease in the 
Contract Price, reflecting the diminished value of Work so accepted, then Owner may 
impose a reasonable set-off against payments due under Article 15. If the acceptance of 
defective Work occurs after final payment, Contractor shall pay an appropriate amount to 
Owner. 

14.05 Uncovering Work 

A. Engineer has the authority to require additional inspection or testing of the Work, whether 
or not the Work is fabricated, installed, or completed. 
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B. If any Work is covered contrary to the written request of Engineer, then Contractor shall, if 
requested by Engineer, uncover such Work for Engineer’s observation, and then replace 
the covering, all at Contractor’s expense. 

C. If Engineer considers it necessary or advisable that covered Work be observed by Engineer 
or inspected or tested by others, then Contractor, at Engineer’s request, shall uncover, 
expose, or otherwise make available for observation, inspection, or testing as Engineer may 
require, that portion of the Work in question, and provide all necessary labor, material, and 
equipment. 

1. If it is found that the uncovered Work is defective, Contractor shall be responsible for 
all claims, costs, losses, and damages arising out of or relating to such uncovering, 
exposure, observation, inspection, and testing, and of satisfactory replacement or 
reconstruction (including but not limited to all costs of repair or replacement of work 
of others); and pending Contractor’s full discharge of this responsibility the Owner 
shall be entitled to impose a reasonable set-off against payments due under Article 15. 

2. If the uncovered Work is not found to be defective, Contractor shall be allowed an 
increase in the Contract Price or an extension of the Contract Times, or both, directly 
attributable to such uncovering, exposure, observation, inspection, testing, 
replacement, and reconstruction. If the parties are unable to agree as to the amount 
or extent thereof, then Contractor may submit a Change Proposal within 30 days of 
the determination that the Work is not defective. 

14.06 Owner May Stop the Work 

A. If the Work is defective, or Contractor fails to supply sufficient skilled workers or suitable 
materials or equipment, or fails to perform the Work in such a way that the completed 
Work will conform to the Contract Documents, then Owner may order Contractor to stop 
the Work, or any portion thereof, until the cause for such order has been eliminated; 
however, this right of Owner to stop the Work shall not give rise to any duty on the part of 
Owner to exercise this right for the benefit of Contractor, any Subcontractor, any Supplier, 
any other individual or entity, or any surety for, or employee or agent of any of them. 

14.07 Owner May Correct Defective Work 

A. If Contractor fails within a reasonable time after written notice from Engineer to correct 
defective Work, or to remove and replace rejected Work as required by Engineer, or if 
Contractor fails to perform the Work in accordance with the Contract Documents, or if 
Contractor fails to comply with any other provision of the Contract Documents, then Owner 
may, after seven days written notice to Contractor, correct or remedy any such deficiency. 

B. In exercising the rights and remedies under this Paragraph 14.07, Owner shall proceed 
expeditiously. In connection with such corrective or remedial action, Owner may exclude 
Contractor from all or part of the Site, take possession of all or part of the Work and 
suspend Contractor’s services related thereto, and incorporate in the Work all materials 
and equipment stored at the Site or for which Owner has paid Contractor but which are 
stored elsewhere. Contractor shall allow Owner, Owner’s representatives, agents and 
employees, Owner’s other contractors, and Engineer and Engineer’s consultants access to 
the Site to enable Owner to exercise the rights and remedies under this paragraph. 

C. All claims, costs, losses, and damages incurred or sustained by Owner in exercising the 
rights and remedies under this Paragraph 14.07 will be charged against Contractor as set-
offs against payments due under Article 15. Such claims, costs, losses and damages will 
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include but not be limited to all costs of repair, or replacement of work of others destroyed 
or damaged by correction, removal, or replacement of Contractor’s defective Work. 

D. Contractor shall not be allowed an extension of the Contract Times because of any delay in 
the performance of the Work attributable to the exercise by Owner of Owner’s rights and 
remedies under this Paragraph 14.07. 

ARTICLE 15 – PAYMENTS TO CONTRACTOR; SET-OFFS; COMPLETION; CORRECTION PERIOD 

15.01 Progress Payments 

A. Basis for Progress Payments: The Schedule of Values established as provided in Article 2 will 
serve as the basis for progress payments and will be incorporated into a form of Application 
for Payment acceptable to Engineer. Progress payments on account of Unit Price Work will 
be based on the number of units completed during the pay period, as determined under 
the provisions of Paragraph 13.03. Progress payments for cost-based Work will be based on 
Cost of the Work completed by Contractor during the pay period. 

B. Applications for Payments: 

1. At least 20 days before the date established in the Agreement for each progress 
payment (but not more often than once a month), Contractor shall submit to Engineer 
for review an Application for Payment filled out and signed by Contractor covering the 
Work completed as of the date of the Application and accompanied by such 
supporting documentation as is required by the Contract Documents. If payment is 
requested on the basis of materials and equipment not incorporated in the Work but 
delivered and suitably stored at the Site or at another location agreed to in writing, the 
Application for Payment shall also be accompanied by a bill of sale, invoice, or other 
documentation warranting that Owner has received the materials and equipment free 
and clear of all Liens, and evidence that the materials and equipment are covered by 
appropriate property insurance, a warehouse bond, or other arrangements to protect 
Owner’s interest therein, all of which must be satisfactory to Owner. 

2. Beginning with the second Application for Payment, each Application shall include an 
affidavit of Contractor stating that all previous progress payments received on account 
of the Work have been applied on account to discharge Contractor’s legitimate 
obligations associated with prior Applications for Payment. 

3. The amount of retainage with respect to progress payments will be as stipulated in the 
Agreement. 

C. Review of Applications: 

1. Engineer will, within 10 days after receipt of each Application for Payment, including 
each resubmittal, either indicate in writing a recommendation of payment and present 
the Application to Owner, or return the Application to Contractor indicating in writing 
Engineer’s reasons for refusing to recommend payment. In the latter case, Contractor 
may make the necessary corrections and resubmit the Application. 

2. Engineer’s recommendation of any payment requested in an Application for Payment 
will constitute a representation by Engineer to Owner, based on Engineer’s 
observations of the executed Work as an experienced and qualified design 
professional, and on Engineer’s review of the Application for Payment and the 
accompanying data and schedules, that to the best of Engineer’s knowledge, 
information and belief: 
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a. the Work has progressed to the point indicated; 

b. the quality of the Work is generally in accordance with the Contract Documents 
(subject to an evaluation of the Work as a functioning whole prior to or upon 
Substantial Completion, the results of any subsequent tests called for in the 
Contract Documents, a final determination of quantities and classifications for 
Unit Price Work under Paragraph 13.03, and any other qualifications stated in the 
recommendation); and 

c. the conditions precedent to Contractor’s being entitled to such payment appear 
to have been fulfilled in so far as it is Engineer’s responsibility to observe the 
Work. 

3. By recommending any such payment Engineer will not thereby be deemed to have 
represented that: 

a. inspections made to check the quality or the quantity of the Work as it has been 
performed have been exhaustive, extended to every aspect of the Work in 
progress, or involved detailed inspections of the Work beyond the responsibilities 
specifically assigned to Engineer in the Contract; or 

b. there may not be other matters or issues between the parties that might entitle 
Contractor to be paid additionally by Owner or entitle Owner to withhold 
payment to Contractor. 

4. Neither Engineer’s review of Contractor’s Work for the purposes of recommending 
payments nor Engineer’s recommendation of any payment, including final payment, 
will impose responsibility on Engineer: 

a. to supervise, direct, or control the Work, or 

b. for the means, methods, techniques, sequences, or procedures of construction, 
or the safety precautions and programs incident thereto, or 

c. for Contractor’s failure to comply with Laws and Regulations applicable to 
Contractor’s performance of the Work, or 

d. to make any examination to ascertain how or for what purposes Contractor has 
used the money paid on account of the Contract Price, or 

e. to determine that title to any of the Work, materials, or equipment has passed to 
Owner free and clear of any Liens. 

5. Engineer may refuse to recommend the whole or any part of any payment if, in 
Engineer’s opinion, it would be incorrect to make the representations to Owner stated 
in Paragraph 15.01.C.2. 

6. Engineer will recommend reductions in payment (set-offs) necessary in Engineer’s 
opinion to protect Owner from loss because: 

a. the Work is defective, requiring correction or replacement; 

b. the Contract Price has been reduced by Change Orders; 

c. Owner has been required to correct defective Work in accordance with Paragraph 
14.07, or has accepted defective Work pursuant to Paragraph 14.04; 

d. Owner has been required to remove or remediate a Hazardous Environmental 
Condition for which Contractor is responsible; or 
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e. Engineer has actual knowledge of the occurrence of any of the events that would 
constitute a default by Contractor and therefore justify termination for cause 
under the Contract Documents. 

D. Payment Becomes Due: 

1. Ten days after presentation of the Application for Payment to Owner with Engineer’s 
recommendation, the amount recommended (subject to any Owner set-offs) will 
become due, and when due will be paid by Owner to Contractor. 

E. Reductions in Payment by Owner: 

1. In addition to any reductions in payment (set-offs) recommended by Engineer, Owner 
is entitled to impose a set-off against payment based on any of the following: 

a. claims have been made against Owner on account of Contractor’s conduct in the 
performance or furnishing of the Work, or Owner has incurred costs, losses, or 
damages on account of Contractor’s conduct in the performance or furnishing of 
the Work, including but not limited to claims, costs, losses, or damages from 
workplace injuries, adjacent property damage, non-compliance with Laws and 
Regulations, and patent infringement; 

b. Contractor has failed to take reasonable and customary measures to avoid 
damage, delay, disruption, and interference with other work at or adjacent to the 
Site; 

c. Contractor has failed to provide and maintain required bonds or insurance; 

d. Owner has been required to remove or remediate a Hazardous Environmental 
Condition for which Contractor is responsible; 

e. Owner has incurred extra charges or engineering costs related to submittal 
reviews, evaluations of proposed substitutes, tests and inspections, or return 
visits to manufacturing or assembly facilities; 

f. the Work is defective, requiring correction or replacement; 

g. Owner has been required to correct defective Work in accordance with Paragraph 
14.07, or has accepted defective Work pursuant to Paragraph 14.04; 

h. the Contract Price has been reduced by Change Orders; 

i. an event that would constitute a default by Contractor and therefore justify a 
termination for cause has occurred; 

j. liquidated damages have accrued as a result of Contractor’s failure to achieve 
Milestones, Substantial Completion, or final completion of the Work; 

k. Liens have been filed in connection with the Work, except where Contractor has 
delivered a specific bond satisfactory to Owner to secure the satisfaction and 
discharge of such Liens; 

l. there are other items entitling Owner to a set off against the amount 
recommended. 

2. If Owner imposes any set-off against payment, whether based on its own knowledge 
or on the written recommendations of Engineer, Owner will give Contractor 
immediate written notice (with a copy to Engineer) stating the reasons for such action 
and the specific amount of the reduction, and promptly pay Contractor any amount 
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remaining after deduction of the amount so withheld. Owner shall promptly pay 
Contractor the amount so withheld, or any adjustment thereto agreed to by Owner 
and Contractor, if Contractor remedies the reasons for such action. The reduction 
imposed shall be binding on Contractor unless it duly submits a Change Proposal 
contesting the reduction. 

3. Upon a subsequent determination that Owner’s refusal of payment was not justified, 
the amount wrongfully withheld shall be treated as an amount due as determined by 
Paragraph 15.01.C.1 and subject to interest as provided in the Agreement. 

15.02 Contractor’s Warranty of Title 

A. Contractor warrants and guarantees that title to all Work, materials, and equipment 
furnished under the Contract will pass to Owner free and clear of (1) all Liens and other title 
defects, and (2) all patent, licensing, copyright, or royalty obligations, no later than seven 
days after the time of payment by Owner. 

15.03 Substantial Completion 

A. When Contractor considers the entire Work ready for its intended use Contractor shall 
notify Owner and Engineer in writing that the entire Work is substantially complete and 
request that Engineer issue a certificate of Substantial Completion. Contractor shall at the 
same time submit to Owner and Engineer an initial draft of punch list items to be 
completed or corrected before final payment. 

B. Promptly after Contractor’s notification, Owner, Contractor, and Engineer shall make an 
inspection of the Work to determine the status of completion. If Engineer does not 
consider the Work substantially complete, Engineer will notify Contractor in writing giving 
the reasons therefor. 

C. If Engineer considers the Work substantially complete, Engineer will deliver to Owner a 
preliminary certificate of Substantial Completion which shall fix the date of Substantial 
Completion. Engineer shall attach to the certificate a punch list of items to be completed or 
corrected before final payment. Owner shall have seven days after receipt of the 
preliminary certificate during which to make written objection to Engineer as to any 
provisions of the certificate or attached punch list. If, after considering the objections to the 
provisions of the preliminary certificate, Engineer concludes that the Work is not 
substantially complete, Engineer will, within 14 days after submission of the preliminary 
certificate to Owner, notify Contractor in writing that the Work is not substantially 
complete, stating the reasons therefor. If Owner does not object to the provisions of the 
certificate, or if despite consideration of Owner’s objections Engineer concludes that the 
Work is substantially complete, then Engineer will, within said 14 days, execute and deliver 
to Owner and Contractor a final certificate of Substantial Completion (with a revised punch 
list of items to be completed or corrected) reflecting such changes from the preliminary 
certificate as Engineer believes justified after consideration of any objections from Owner. 

D. At the time of receipt of the preliminary certificate of Substantial Completion, Owner and 
Contractor will confer regarding Owner’s use or occupancy of the Work following 
Substantial Completion, review the builder’s risk insurance policy with respect to the end of 
the builder’s risk coverage, and confirm the transition to coverage of the Work under a 
permanent property insurance policy held by Owner.  Unless Owner and Contractor agree 
otherwise in writing, Owner shall bear responsibility for security, operation, protection of 
the Work, property insurance, maintenance, heat, and utilities upon Owner’s use or 
occupancy of the Work. 
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E. After Substantial Completion the Contractor shall promptly begin work on the punch list of 
items to be completed or corrected prior to final payment. In appropriate cases Contractor 
may submit monthly Applications for Payment for completed punch list items, following the 
progress payment procedures set forth above. 

F. Owner shall have the right to exclude Contractor from the Site after the date of Substantial 
Completion subject to allowing Contractor reasonable access to remove its property and 
complete or correct items on the punch list. 

15.04 Partial Use or Occupancy 

A. Prior to Substantial Completion of all the Work, Owner may use or occupy any substantially 
completed part of the Work which has specifically been identified in the Contract 
Documents, or which Owner, Engineer, and Contractor agree constitutes a separately 
functioning and usable part of the Work that can be used by Owner for its intended 
purpose without significant interference with Contractor’s performance of the remainder 
of the Work, subject to the following conditions: 

1. At any time Owner may request in writing that Contractor permit Owner to use or 
occupy any such part of the Work that Owner believes to be substantially complete. If 
and when Contractor agrees that such part of the Work is substantially complete, 
Contractor, Owner, and Engineer will follow the procedures of Paragraph 15.03.A 
through E for that part of the Work. 

2. At any time Contractor may notify Owner and Engineer in writing that Contractor 
considers any such part of the Work substantially complete and request Engineer to 
issue a certificate of Substantial Completion for that part of the Work. 

3. Within a reasonable time after either such request, Owner, Contractor, and Engineer 
shall make an inspection of that part of the Work to determine its status of 
completion. If Engineer does not consider that part of the Work to be substantially 
complete, Engineer will notify Owner and Contractor in writing giving the reasons 
therefor. If Engineer considers that part of the Work to be substantially complete, the 
provisions of Paragraph 15.03 will apply with respect to certification of Substantial 
Completion of that part of the Work and the division of responsibility in respect 
thereof and access thereto. 

4. No use or occupancy or separate operation of part of the Work may occur prior to 
compliance with the requirements of Paragraph 6.05 regarding builder’s risk or other 
property insurance. 

15.05 Final Inspection 

A. Upon written notice from Contractor that the entire Work or an agreed portion thereof is 
complete, Engineer will promptly make a final inspection with Owner and Contractor and 
will notify Contractor in writing of all particulars in which this inspection reveals that the 
Work, or agreed portion thereof, is incomplete or defective. Contractor shall immediately 
take such measures as are necessary to complete such Work or remedy such deficiencies. 

15.06 Final Payment 

A. Application for Payment: 

1. After Contractor has, in the opinion of Engineer, satisfactorily completed all 
corrections identified during the final inspection and has delivered, in accordance with 
the Contract Documents, all maintenance and operating instructions, schedules, 
guarantees, bonds, certificates or other evidence of insurance, certificates of 
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inspection, annotated record documents (as provided in Paragraph 7.11), and other 
documents, Contractor may make application for final payment. 

2. The final Application for Payment shall be accompanied (except as previously 
delivered) by: 

a. all documentation called for in the Contract Documents; 

b. consent of the surety, if any, to final payment; 

c. satisfactory evidence that all title issues have been resolved such that title to all 
Work, materials, and equipment has passed to Owner free and clear of any Liens 
or other title defects, or will so pass upon final payment. 

d. a list of all disputes that Contractor believes are unsettled; and 

e. complete and legally effective releases or waivers (satisfactory to Owner) of all 
Lien rights arising out of the Work, and of Liens filed in connection with the Work. 

3. In lieu of the releases or waivers of Liens specified in Paragraph 15.06.A.2 and as 
approved by Owner, Contractor may furnish receipts or releases in full and an affidavit 
of Contractor that: (a) the releases and receipts include all labor, services, material, 
and equipment for which a Lien could be filed; and (b) all payrolls, material and 
equipment bills, and other indebtedness connected with the Work for which Owner 
might in any way be responsible, or which might in any way result in liens or other 
burdens on Owner's property, have been paid or otherwise satisfied. If any 
Subcontractor or Supplier fails to furnish such a release or receipt in full, Contractor 
may furnish a bond or other collateral satisfactory to Owner to indemnify Owner 
against any Lien, or Owner at its option may issue joint checks payable to Contractor 
and specified Subcontractors and Suppliers. 

B. Engineer’s Review of Application and Acceptance: 

1. If, on the basis of Engineer’s observation of the Work during construction and final 
inspection, and Engineer’s review of the final Application for Payment and 
accompanying documentation as required by the Contract Documents, Engineer is 
satisfied that the Work has been completed and Contractor’s other obligations under 
the Contract have been fulfilled, Engineer will, within ten days after receipt of the final 
Application for Payment, indicate in writing Engineer’s recommendation of final 
payment and present the Application for Payment to Owner for payment. Such 
recommendation shall account for any set-offs against payment that are necessary in 
Engineer’s opinion to protect Owner from loss for the reasons stated above with 
respect to progress payments. At the same time Engineer will also give written notice 
to Owner and Contractor that the Work is acceptable, subject to the provisions of 
Paragraph 15.07. Otherwise, Engineer will return the Application for Payment to 
Contractor, indicating in writing the reasons for refusing to recommend final payment, 
in which case Contractor shall make the necessary corrections and resubmit the 
Application for Payment. 

C. Completion of Work: The Work is complete (subject to surviving obligations) when it is 
ready for final payment as established by the Engineer’s written recommendation of final 
payment. 

D. Payment Becomes Due: Thirty days after the presentation to Owner of the final Application 
for Payment and accompanying documentation, the amount recommended by Engineer 
(less any further sum Owner is entitled to set off against Engineer’s recommendation, 
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including but not limited to set-offs for liquidated damages and set-offs allowed under the 
provisions above with respect to progress payments) will become due and shall be paid by 
Owner to Contractor. 

15.07 Waiver of Claims 

A. The making of final payment will not constitute a waiver by Owner of claims or rights 
against Contractor. Owner expressly reserves claims and rights arising from unsettled Liens, 
from defective Work appearing after final inspection pursuant to Paragraph 15.05, from 
Contractor’s failure to comply with the Contract Documents or the terms of any special 
guarantees specified therein, from outstanding Claims by Owner, or from Contractor’s 
continuing obligations under the Contract Documents. 

B. The acceptance of final payment by Contractor will constitute a waiver by Contractor of all 
claims and rights against Owner other than those pending matters that have been duly 
submitted or appealed under the provisions of Article 17. 

15.08 Correction Period 

A. If within one year after the date of Substantial Completion (or such longer period of time as 
may be prescribed by the terms of any applicable special guarantee required by the 
Contract Documents, or by any specific provision of the Contract Documents), any Work is 
found to be defective, or if the repair of any damages to the Site, adjacent areas that 
Contractor has arranged to use through construction easements or otherwise, and other 
adjacent areas used by Contractor as permitted by Laws and Regulations, is found to be 
defective, then Contractor shall promptly, without cost to Owner and in accordance with 
Owner’s written instructions: 

1. correct the defective repairs to the Site or such other adjacent areas; 

2. correct such defective Work; 

3. if the defective Work has been rejected by Owner, remove it from the Project and 
replace it with Work that is not defective, and 

4. satisfactorily correct or repair or remove and replace any damage to other Work, to 
the work of others, or to other land or areas resulting therefrom. 

B. If Contractor does not promptly comply with the terms of Owner’s written instructions, or 
in an emergency where delay would cause serious risk of loss or damage, Owner may have 
the defective Work corrected or repaired or may have the rejected Work removed and 
replaced. Contractor shall pay all claims, costs, losses, and damages (including but not 
limited to all fees and charges of engineers, architects, attorneys, and other professionals 
and all court or arbitration or other dispute resolution costs) arising out of or relating to 
such correction or repair or such removal and replacement (including but not limited to all 
costs of repair or replacement of work of others). 

C. In special circumstances where a particular item of equipment is placed in continuous 
service before Substantial Completion of all the Work, the correction period for that item 
may start to run from an earlier date if so provided in the Specifications. 
 

D. Where defective Work (and damage to other Work resulting therefrom) has been corrected 
or removed and replaced under this paragraph, the correction period hereunder with 
respect to such Work will be extended for an additional period of one year after such 
correction or removal and replacement has been satisfactorily completed. 
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E. Contractor’s obligations under this paragraph are in addition to all other obligations and 
warranties. The provisions of this paragraph shall not be construed as a substitute for, or a 
waiver of, the provisions of any applicable statute of limitation or repose. 

ARTICLE 16 – SUSPENSION OF WORK AND TERMINATION 

16.01 Owner May Suspend Work 

A. At any time and without cause, Owner may suspend the Work or any portion thereof for a 
period of not more than 90 consecutive days by written notice to Contractor and Engineer. 
Such notice will fix the date on which Work will be resumed. Contractor shall resume the 
Work on the date so fixed. Contractor shall be entitled to an adjustment in the Contract 
Price or an extension of the Contract Times, or both, directly attributable to any such 
suspension. Any Change Proposal seeking such adjustments shall be submitted no later 
than 30 days after the date fixed for resumption of Work. 

16.02 Owner May Terminate for Cause 

A. The occurrence of any one or more of the following events will constitute a default by 
Contractor and justify termination for cause: 

1. Contractor’s persistent failure to perform the Work in accordance with the Contract 
Documents (including, but not limited to, failure to supply sufficient skilled workers or 
suitable materials or equipment or failure to adhere to the Progress Schedule); 

2. Failure of Contractor to perform or otherwise to comply with a material term of the 
Contract Documents; 

3. Contractor’s disregard of Laws or Regulations of any public body having jurisdiction; or 

4. Contractor’s repeated disregard of the authority of Owner or Engineer. 

B. If one or more of the events identified in Paragraph 16.02.A occurs, then after giving 
Contractor (and any surety) ten days written notice that Owner is considering a declaration 
that Contractor is in default and termination of the contract, Owner may proceed to: 

1. declare Contractor to be in default, and give Contractor (and any surety) notice that 
the Contract is terminated; and 

2. enforce the rights available to Owner under any applicable performance bond. 

C. Subject to the terms and operation of any applicable performance bond, if Owner has 
terminated the Contract for cause, Owner may exclude Contractor from the Site, take 
possession of the Work, incorporate in the Work all materials and equipment stored at the 
Site or for which Owner has paid Contractor but which are stored elsewhere, and complete 
the Work as Owner may deem expedient. 

D. Owner may not proceed with termination of the Contract under Paragraph 16.02.B if 
Contractor within seven days of receipt of notice of intent to terminate begins to correct its 
failure to perform and proceeds diligently to cure such failure. 

E. If Owner proceeds as provided in Paragraph 16.02.B, Contractor shall not be entitled to 
receive any further payment until the Work is completed. If the unpaid balance of the 
Contract Price exceeds the cost to complete the Work, including all related claims, costs, 
losses, and damages (including but not limited to all fees and charges of engineers, 
architects, attorneys, and other professionals) sustained by Owner, such excess will be paid 
to Contractor. If the cost to complete the Work including such related claims, costs, losses, 
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and damages exceeds such unpaid balance, Contractor shall pay the difference to Owner. 
Such claims, costs, losses, and damages incurred by Owner will be reviewed by Engineer as 
to their reasonableness and, when so approved by Engineer, incorporated in a Change 
Order. When exercising any rights or remedies under this paragraph, Owner shall not be 
required to obtain the lowest price for the Work performed. 

F. Where Contractor’s services have been so terminated by Owner, the termination will not 
affect any rights or remedies of Owner against Contractor then existing or which may 
thereafter accrue, or any rights or remedies of Owner against Contractor or any surety 
under any payment bond or performance bond. Any retention or payment of money due 
Contractor by Owner will not release Contractor from liability. 

G. If and to the extent that Contractor has provided a performance bond under the provisions 
of Paragraph 6.01.A, the provisions of that bond shall govern over any inconsistent 
provisions of Paragraphs 16.02.B and 16.02.D. 

16.03 Owner May Terminate For Convenience 

A. Upon seven days written notice to Contractor and Engineer, Owner may, without cause and 
without prejudice to any other right or remedy of Owner, terminate the Contract. In such 
case, Contractor shall be paid for (without duplication of any items): 

1. completed and acceptable Work executed in accordance with the Contract Documents 
prior to the effective date of termination, including fair and reasonable sums for 
overhead and profit on such Work; 

2. expenses sustained prior to the effective date of termination in performing services 
and furnishing labor, materials, or equipment as required by the Contract Documents 
in connection with uncompleted Work, plus fair and reasonable sums for overhead 
and profit on such expenses; and 

3. other reasonable expenses directly attributable to termination, including costs 
incurred to prepare a termination for convenience cost proposal. 

B. Contractor shall not be paid on account of loss of anticipated overhead, profits, or revenue, 
or other economic loss arising out of or resulting from such termination. 

16.04 Contractor May Stop Work or Terminate 

A. If, through no act or fault of Contractor, (1) the Work is suspended for more than 90 
consecutive days by Owner or under an order of court or other public authority, or (2) 
Engineer fails to act on any Application for Payment within 30 days after it is submitted, or 
(3) Owner fails for 30 days to pay Contractor any sum finally determined to be due, then 
Contractor may, upon seven days written notice to Owner and Engineer, and provided 
Owner or Engineer do not remedy such suspension or failure within that time, terminate 
the contract and recover from Owner payment on the same terms as provided in Paragraph 
16.03. 

B. In lieu of terminating the Contract and without prejudice to any other right or remedy, if 
Engineer has failed to act on an Application for Payment within 30 days after it is 
submitted, or Owner has failed for 30 days to pay Contractor any sum finally determined to 
be due, Contractor may, seven days after written notice to Owner and Engineer, stop the 
Work until payment is made of all such amounts due Contractor, including interest thereon. 
The provisions of this paragraph are not intended to preclude Contractor from submitting a 
Change Proposal for an adjustment in Contract Price or Contract Times or otherwise for 
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expenses or damage directly attributable to Contractor’s stopping the Work as permitted 
by this paragraph. 

ARTICLE 17 – FINAL RESOLUTION OF DISPUTES 

17.01 Methods and Procedures 

A. Disputes Subject to Final Resolution: The following disputed matters are subject to final 
resolution under the provisions of this Article: 

1. A timely appeal of an approval in part and denial in part of a Claim, or of a denial in 
full; and 

2. Disputes between Owner and Contractor concerning the Work or obligations under 
the Contract Documents, and arising after final payment has been made. 

B. Final Resolution of Disputes: For any dispute subject to resolution under this Article, Owner 
or Contractor may: 

1. elect in writing to invoke the dispute resolution process provided for in the 
Supplementary Conditions; or 

2. agree with the other party to submit the dispute to another dispute resolution 
process; or 

3. if no dispute resolution process is provided for in the Supplementary Conditions or 
mutually agreed to, give written notice to the other party of the intent to submit the 
dispute to a court of competent jurisdiction. 

ARTICLE 18 – MISCELLANEOUS 

18.01 Giving Notice 

A. Whenever any provision of the Contract Documents requires the giving of written notice, it 
will be deemed to have been validly given if: 

1. delivered in person, by a commercial courier service or otherwise, to the individual or 
to a member of the firm or to an officer of the corporation for which it is intended; or 

2. delivered at or sent by registered or certified mail, postage prepaid, to the last 
business address known to the sender of the notice. 

18.02 Computation of Times 

A. When any period of time is referred to in the Contract by days, it will be computed to 
exclude the first and include the last day of such period. If the last day of any such period 
falls on a Saturday or Sunday or on a day made a legal holiday by the law of the applicable 
jurisdiction, such day will be omitted from the computation. 

18.03 Cumulative Remedies 

A. The duties and obligations imposed by these General Conditions and the rights and 
remedies available hereunder to the parties hereto are in addition to, and are not to be 
construed in any way as a limitation of, any rights and remedies available to any or all of 
them which are otherwise imposed or available by Laws or Regulations, by special warranty 
or guarantee, or by other provisions of the Contract. The provisions of this paragraph will 
be as effective as if repeated specifically in the Contract Documents in connection with 
each particular duty, obligation, right, and remedy to which they apply. 
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18.04 Limitation of Damages 

A. With respect to any and all Change Proposals, Claims, disputes subject to final resolution, 
and other matters at issue, neither Owner nor Engineer, nor any of their officers, directors, 
members, partners, employees, agents, consultants, or subcontractors, shall be liable to 
Contractor for any claims, costs, losses, or damages sustained by Contractor on or in 
connection with any other project or anticipated project. 

18.05 No Waiver 

A. A party’s non-enforcement of any provision shall not constitute a waiver of that provision, 
nor shall it affect the enforceability of that provision or of the remainder of this Contract. 

18.06 Survival of Obligations 

A. All representations, indemnifications, warranties, and guarantees made in, required by, or 
given in accordance with the Contract, as well as all continuing obligations indicated in the 
Contract, will survive final payment, completion, and acceptance of the Work or 
termination or completion of the Contract or termination of the services of Contractor. 

18.07 Controlling Law 

A. This Contract is to be governed by the law of the state in which the Project is located. 

18.08 Headings 

A. Article and paragraph headings are inserted for convenience only and do not constitute 
parts of these General Conditions. 
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SUPPLEMENTARY CONDITIONS 

General 

These  Supplementary  Conditions  amend  or  supplement  the  Standard  General  Conditions  of  the 
Construction Contract, EJCDC C‐700 (2013 Edition) and other provisions of the Contract Documents 
as  indicated below.   All provisions which are not so amended or supplemented remain  in full force 
and effect.  Article 19 is supplemental and in addition to the Standard General Conditions. 

All parts of speech (including pronouns, e.g., she, he, his, her) used in these Contract Documents shall 
be considered neutral with reference to gender. 

Article 1 – Definitions and Terminology  

Add or amend the Definitions (Article 1)  in the Standard General Conditions to these documents as 
follows. 

1.01 A. 18  Drawings 

Add the following: 

Drawings  issued  after  the  execution of  the Contract  to  explain  further, or  to  illustrate, or  to 
show changes  in work, will be known as “Supplementary Drawings” and shall be binding upon 
the CONTRACTOR with the same force as the Drawings. 

1.01 A. 20  ENGINEER 

Add the following: 

Wherever  in  these Documents  the word “ENGINEER” appears,  it shall be understood  to mean 
Applied Technology and Management  (ATM   of  NC), 941 Houston Northcutt Blvd., Suite 201, 
Mt.  Pleasant,  SC  29464;  843/414.1040,  843/414.0155 FAX,  and  their  authorized 
representatives, acting either directly, or indirectly as authorized agents of the OWNER. 

1.01 A. 26  Notice of Award 

Add the following: 

If requested by the OWNER, the Notice of Award will be issued by the ENGINEER. 

1.01 A. 27  Notice to Proceed 

Add the following: 

If requested by the OWNER, the Notice to Proceed will be issued by the ENGINEER. 

1.01 A. 49.  Progress  Surveys  –  Surveys  conducted  by  the  CONTRACTOR  to  document  project 
progress  (i.e. not  for payment purposes) shall be at a maximum spacing of 100  feet  in  the 
alongshore direction. 
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1.01 A. 50.  Acceptance/Pay Surveys – Surveys conducted by the ENGINEER on shoreline  lengths of 
not more than 100  feet.   These surveys shall become  the basis  for payment as per section 
Article 15. 

1.01 A. 51.  Acceptance Sections – Project shoreline will be segmented  into ~500 ft  intervals within 
which the ENGINEER shall conduct acceptance surveys for payment purposes (Article 15).  

Article 2 ‐ Preliminary Matters 

Add or amend the Definitions (Article 2)  in the Standard General Conditions to these documents as 
follows. 

2.01   Delivery of Bonds and Evidence of Insurance 

Add the following: 

D  Proof of CONTRACTOR  licensing as  required shall be provided  to  the OWNER along with such 
Bonds. 

Article 4 – Commencement and Progress of the Work 

Add or amend the Definitions (Article 4)  in the Standard General Conditions to these documents as 
follows. 

Delete paragraph 4.01 in its entirety and add the following: 

The date of commencement of  the Contract  is  the date established  in  the Notice  to Proceed.  
The placement of sand on the beach shall adhere to permitting environmental windows unless 
special authorization is obtained from the permitting agencies by the ENGINEER.      

Article 2 – 2.03  Before Starting Construction 

Add the following: 

A. 4.  The CONTRACTOR shall perform no portion of  the Work at any  time without Contract 
Documents or, where required, without Drawings which have been reviewed by the ENGINEER. 

Add the following: 

A. 5.  An “Application  for Payment”  form  [EJCDC No. 1910‐8‐E  (1990 Edition)]  is provided as 
an attachment to the Contract Documents for the CONTRACTOR’s use.  The CONTRACTOR shall 
submit  all Applications  for Payment on  this  form  sequentially numbered  and properly dated.  
The  form may be photocopied as needed.   AIA or  similar Payment Application  forms may be 
used at the ENGINEER’s discretion and approval.   

add the following: 

A. 6.  When  the CONTRACTOR delivers  the executed  counterparts of  the Agreement  to  the 
OWNER, CONTRACTOR  shall also deliver  to OWNER with a copy  to ENGINEER certificates and 
other  evidence  of  insurance  requested  by  the  OWNER  which  CONTRACTOR  is  required  to 
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purchase  and maintain  in  accordance with Article  5  of  the  Standard General  Conditions  and 
these Supplementary Conditions. 

The CONTRACTOR  is required  to have a Contractor’s License with  the State of North Carolina.  
Proof of such licensing shall be submitted to the OWNER within fifteen (15) calendar days of the 
notice of Award and prior to construction. 

Article  5. Availability  of  Lands;  Subsurface  and  Physical  Conditions;  Hazardous  Environmental 
Conditions 

Add or amend the Definitions (Article 5)  in the Standard General Conditions to these documents as 
follows. 

5.01   Availability of Lands 

Add the following: 

D. Potential upland staging area(s) can be provided if needed.  Public beach access parking areas 
may also be available. Beach accesses  for  large construction equipment are shown on project 
drawings.  Additional areas, if requested by the CONTRACTOR, are subject to OWNER approval.   

5.03   Reports and Drawings 

Add the following: 

4.   Reports of explorations or tests of subsurface or physical conditions as described in the 
GENERAL and TECHNICAL SPECIFICATIONS were prepared by or for the ENGINEER.  These reports and 
data are provided  for  the CONTRACTOR’s  information only.   The OWNER and ENGINEER  shall 
not be responsible for any  interpretation or conclusion drawn from the data or  information by 
the CONTRACTOR. 

Article 6. Bonds and Insurance 

Add or amend the Definitions (Article 6)  in the Standard General Conditions to these documents as 
follows. 

6.01   Performance, Payment, and Other Bonds 

Add the following sentence after the second sentence of this section: 

Said  Bonds  shall  be  substantially  in  the  same  form  as  those  provided  within  these  Contract 
Documents. No work shall commence until the required Bonds have been delivered to the OWNER.  
Upon  receipt  of  the  Bonds  and  other  contract  documents,  the  OWNER  will  issue  a  “Notice  to 
Proceed.” 

 6  Replace paragraphs 6.02 through 6.07 in their entirety with the following:  

6.02  The  CONTRACTOR  shall  not  commence  any  work  until  he  obtains,  at  his  own  expense,  all 
required  Insurance.   Such  Insurance must have  the approval of  the OWNER as  to  limit,  form, and 
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amount.   The CONTRACTOR shall not permit any Subcontractor to commence Work on this project 
until the same Insurance requirements have been complied with by the Subcontractor. 

The  CONTRACTOR  shall  furnish  the  OWNER with  certificates  showing  the  type,  amount,  class  of 
operations covered, effective dates and dates of expiration of policies.   Such certificates  shall also 
contain substantially the following statement:  "The insurance covered by this certificate will not be 
canceled  or  materially  altered,  except  after  thirty  (30)  days  notice  in  writing  and  delivered  by 
registered mail to the OWNER."  Should any policy be canceled before final payment by the OWNER 
to the CONTRACTOR and the CONTRACTOR fails immediately to procure other insurance as specified, 
the OWNER reserves the right to procure such insurance and deduct the cost thereof from any sum 
due the CONTRACTOR under this Contract. 

Nothing contained  in these  Insurance requirements  is to be construed as  limiting the extent of the 
CONTRACTOR’s  responsibility  for  payment  of  damages  resulting  from  his  operations  under  this 
Contract. 

The CONTRACTOR is required to obtain and maintain for the full period of the Contract the following 
types of Insurance with limits not less than stated below: 

6.03  Worker’s Compensation 

a) Statutory Compliance with the Compensation Law of the State of North Carolina. 

b) Compliance with the Federal Longshoreman’s and Harborworker’s Compensation Act and other 
applicable Federal statutes.  

6.04    Commercial General Liability Insurance with a minimum limit of liability, $1,000,000 per 
occurrence; bodily  injury, and property damage, $1,000,000  in the aggregate; $1,000,000 umbrella.  
The OWNER and ENGINEER shall be  listed as additional  insured on this policy.   This  insurance shall 
indicate on the certificate of insurance the following coverages: 

a) Premises‐Operations (Contractual) 

b) Independent Contractor and Subcontractors 

c) Products and Completed Operations 

d) Broad Form Property Damage  

6.05    Automobile Liability Insurance ‐‐ Minimum limits of liability, $1,000,000 per occurrence; 
bodily  injury  and property damage,  $2,000,000  in  the  aggregate.    This  insurance  shall  include  for 
bodily injury and property damage the following coverages: 

a) Owned Automobiles 

b) Hired Automobiles 

c) Non‐Owned Automobiles 

6.06    Additional  insurance  may  be  required  on  an  individual  basis  for  extra  hazardous 
contract.   

6.07    If any of the property or casualty insurance requirements are not complied with at their 
renewal dates, payments to the CONTRACTOR shall be withheld until those requirements have been 
met or at the option of the OWNER, the OWNER may pay the renewal premium and withhold such 
payments for any monies due the CONTRACTOR. 
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6.08    All policies and certificates of  insurance shall be approved by  the OWNER prior  to  the 
inception of the Work. 

6.09   If  at  any  time,  any  of  the  foregoing  policies  change  in  form  or  substance  from  the  original 
accepted  policies  and  certificates  of  insurance,  the  CONTRACTOR  shall  upon  notice  to  that  effect 
from  the OWNER,  promptly  obtain  a  new  policy,  submit  same  for  approval  to  the  OWNER,  and 
submit  the  certificate  thereof  as    herein  above  provided.    Upon  failure  of  the  CONTRACTOR  to 
furnish,  deliver,  and maintain  such  insurance  as  above  provided,  this  Contract may  be  declared 
suspended, discontinued, or terminated.  Failure of the CONTRACTOR to take out and/or maintain, or 
the  taking out  and/or maintenance of  any  required  insurance,  shall not  relieve  the CONTRACTOR 
from any  liability under  the Contract nor shall  the  insurance requirements be construed  to conflict 
with or otherwise limit the obligations of the CONTRACTOR concerning indemnification. 

6.10   All policies and certificates of insurance of the CONTRACTOR shall contain the following clauses: 

a) Insurers shall have no right of recovery or subrogation against the OWNER,  including  its agents, 
officers, and employees.    It, being  the  intention of  the parties,  the  insurance policy  in effect  shall 
protect  both  parties  and  be  the  primary  coverage  for  any  and  all  losses  covered  by  the  above 
described insurance. 

b) The clause “other  insurance provisions”  in a policy  in which the OWNER  is named as an  insured 
shall not apply to the OWNER, its agents, officials, and employees, if these provisions conflict with or 
otherwise limit the obligations of the CONTRACTOR under the terms of this agreement. 

c) Insurance  companies  issuing  the policy or policies  shall have no  recourse against  the OWNER, 
including  its agents, officials, and employees,  for payment of any premiums or assessments under 
form of policy. 

d) Any and all deductibles  in the above‐described  insurance policy shall be assumed by and be for 
the  account of  and  at  the  sole  risk of  the CONTRACTOR.    The  amount of  the deductible must be 
accepted by the OWNER. 

e) The OWNER and ENGINEER  shall be named as “additional  insured” on all policies of  insurance 
pertaining  to  this Contract and described  in  the  standard  insurance  requirements.   A minimum of 
thirty (30) days shall be provided to the OWNER prior to cancellation. 

Article 7 ‐ CONTRACTOR’s Responsibilities 

Add or amend the Definitions (Article 7)  in the Standard General Conditions to these documents as 
follows. 

7.01   Supervision and Superintendence 

Add the following to the end of Paragraph B.: 

The CONTRACTOR’s superintendent shall be present at  the site of  the work at all  times while 
work  is  in progress and  shall be available by phone  for emergencies.   Failure  to observe  this 
requirement  shall be considered suspension of  the work by  the CONTRACTOR until such  time 
that said superintendent is again present at the site. 
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7.02   Labor; Working Hours 

Add the following 

A. All work at  the beach  shall be conducted during normal business hours  (7:00 AM  to 7:00 
PM), unless written permission is obtained from the OWNER.  It is noted that the contractor 
may need to work outside of these times to accommodate for tides. 

7.06 Concerning Subcontractors 

Add the following after paragraph 7.06: 

CONTRACTOR understands and agrees that the OWNER is an intended third‐party beneficiary of 
all  subcontracts, purchase orders and other agreements between  the CONTRACTOR and  third 
parties. The CONTRACTOR shall  incorporate  the obligations of  this contract  into  its  respective 
subcontracts, supply agreements and purchase orders. 

7.08   Permits 

Add the following: 

B. The  OWNER  will  be  responsible  for  obtaining  and  paying  all  fees  for  permits  from  the 
following agencies: 

 North Carolina Department of Environmental Quality 

 United States Army Corps of Engineers 

The CONTRACTOR is required to abide by all permit conditions.  The CONTRACTOR shall obtain 
and pay  for all other  construction permits and  licenses  from  the agencies having  jurisdiction, 
including the furnishing of insurance and bonds if required by all agencies.  The enforcement of 
such  requirements  under  this  contract  shall  not  be made  the  basis  for  claims  for  additional 
compensation. 

The CONTRACTOR is required to have a Contractors License with the State of North Carolina.   

7.11   Record Documents 

Add the following after the end of A.: 

Record Documents may be requested following project completion.   

7.16   Shop Drawings, Samples, and Other Submittals 

Add the following  

A. 1. e.: The CONTRACTOR shall maintain on the project site a set of Contract Drawings for the 
duration of the Work.  The Drawings shall depict the as‐built condition of the beach as the Work 
progresses, and be available for ENGINEER review at any time.   
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Article 10 ‐ Engineer’s Status during Construction 

Add or amend the Definitions (Article 10) in the Standard General Conditions to these documents as 
follows. 

10.03  Project Representative  

Add the following B. 

Authority  and  Duties  of  Resident  Project  Representative:    A  Resident  Project  Representative 
employed  by  the  ENGINEER  shall  be  authorized  to  inspect  all  work  done  and  all  material 
furnished.   Such  inspection may extend to all or any part of the Work and to the preparation, 
fabrication, or manufacture of  the materials  to be used.   A Resident Project Representative  is 
not authorized  to  revoke, alter, or waive any provision of  the Contract.   The Resident Project 
Representative is not authorized to issue instructions contrary to the plans and specifications or 
to act as foreman for the CONTRACTOR. 

Article 11 – Amending the Contract Documents: Changes in the Work 

Add or amend the Definitions (Article 11) in the Standard General Conditions to these documents as 
follows. 

11.05   Change of Contract Times 

Add the following at the end of A.:  

An  increase  in Contract Times does not mean that the CONTRACTOR  is due an  increase  in Contract 
Price.  Only compensable time extensions will result in an increase in Contract Price. 

Add the following new paragraph immediately after B.: 

C. ENGINEER shall approve and grant reasonable Contract Time extensions for delays resulting 
from  weather  conditions  which,  in  the  CONTRACTOR’s  opinion,  may  make  operations 
hazardous  or  may  make  violations  of  the  environmental  conditions  specified  in  the 
construction  permits  probable,  provided  that  in  the  judgment  of  the  ENGINEER,  the  time 
extension  is  justified.    Contract  Time  extensions  shall  be  granted  for  the  presence  of 
endangered species as specified  in the construction permits.   The CONTRACTOR shall notify 
the ENGINEER immediately upon suspension of any or all work that may result in a delay, for 
which the CONTRACTOR may request a time extension.  Upon written receipt of an extension 
request of Contract Time, the ENGINEER shall ascertain the facts and make an adjustment for 
extending  the completion date as,  in  the  judgment of  the ENGINEER,  is  justified.   Contract 
Time extensions shall not be granted for CONTRACTOR’s failure to abide by the requirements 
of the construction permits or the requirements of these Contract Documents. 

Article 14 Tests and Inspections; Correction, Removal or Acceptance of Defective Work  

Add or amend the Definitions (Article 14) in the Standard General Conditions to these documents as 
follows. 
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14.02  Tests, Inspections, and Approvals 

A. Change “timely” to “not less than 24 hours” 

Article 15 Payments to CONTRACTOR and Completion 

Add or amend the Definitions (Article 15) in the Standard General Conditions to these documents as 
follows. 

15.01  Progress Payments 

15.01.E.  Payment for Mobilization and Demobilization:  All costs connected with the mobilization 
and demobilization of all of  the CONTRACTOR's plant and equipment shall be paid  for at  the  lump 
sum price for this item.  Sixty percent (60%) of the lump sum price shall be paid to the CONTRACTOR 
upon completion of  the CONTRACTOR’s mobilization at  the Work site.   Completion of mobilization 
shall require that the CONTRACTOR place a minimum quantity of 2,500 cubic yards of material onto 
the beach.  The remaining forty percent (40%) shall be paid to the CONTRACTOR upon completion of 
demobilization. 

15.01.F.  In the event the ENGINEER considers that the amount  in this  item, sixty percent (60%) 
which  represents mobilization and  forty percent  (40%) which  represents demobilization, does not 
bear a reasonable relation to the cost of the Work  in this Contract, the ENGINEER may require the 
CONTRACTOR to produce data to justify the cost.  Failure to justify such cost to the satisfaction of the 
ENGINEER shall result in payment of actual mobilization costs, as determined by the ENGINEER at the 
completion of mobilization, and actual demobilization costs, as determined by the ENGINEER at the 
completion of demobilization, and payment of the remainder of this item in the final payment under 
this Contract. 

15.01.F.  Payment  for Excavation, Transport, and Placement of Beachfill:   Progress payment  to 
the CONTRACTOR shall be based upon  the  results of measurements of  final, one hundred percent 
(100%) complete and confirmed acceptance of surveys for construction acceptance sections (based 
on five hundred [500] foot lengths of shoreline).   

15.01.G.  Five percent (5%) of each approved progress payment shall be withheld by the OWNER, 
pending satisfactory completion of all work tasks described in these Contract Documents. 

15.01.H.  The basis for payment shall be the pre‐construction surveys and the post‐construction 
acceptance  surveys.    Upon  completion  of  each  five  hundred  (500)  foot  acceptance  section,  the 
CONTRACTOR may  conduct  acceptance  surveys.   CONTRACTOR  shall  give  the  ENGINEER  24 hours 
advance notice to allow the ENGINEER time to schedule its surveyor.   

Articled 16. Suspension of Work and Termination 

Add or amend the Definitions (Article 16) in the Standard General Conditions to these documents as 
follows. 

16.02   Owner May Terminate for Cause 
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Add the following to E. 

“In the event the OWNER terminates the employment of the CONTRACTOR as set forth in this article, 
claims, costs, losses and damages incurred by OWNER shall include, but not be limited to reasonable 
ENGINEER’s attorneys’ fees.” 

Article 17 ‐  Final Resolution of Disputes  

Add or amend the Definitions (Article 17) in the Standard General Conditions to these documents as 
follows. 

Delete paragraphs under Article 17 in their entirety and replace with the following: 

17.01  Methods and Procedures 

A.  Either Owner  or  Contractor may  request mediation  of  any  Claim  submitted  to  Engineer  for  a 
decision  before  such  decision  becomes  final  and  binding.  The mediation will  be  governed  by  the 
construction  Industry Mediation Rules of  the American Arbitration Association  in  effect  as of  the 
Effective Date  of  the Agreement.  The  request  for mediation  shall  be  submitted  in writing  to  the 
American Arbitration Association and the other party to the Contract.  

B. Owner and Contractor shall participate in the mediation process in good faith. The process shall be 
concluded within 60 days of filing of the request. The date of termination of the mediation shall be 
determined by application of the mediation rules referenced above.  

C.  If  the Claim  is not  resolved by mediation,  Engineer’s  action or  a denial  shall become  final  and 
binding  30  days  after  termination  of  the  mediation  unless,  within  that  time  period,  Owner  or 
Contractor: 

1.  elects  in  writing  to  invoke  any  dispute  resolution  process  provided  for  in  the 
Supplementary Conditions; or 

2. agrees with the other party to submit the Claim to another dispute resolution process; 
or 

3. gives written notice to the other party of the  intent to submit the Claim to a court of 
competent jurisdiction. 

17.02  Mediation, Dispute, Resolution 

OWNER and CONTRACTOR agree that they shall first make a good faith effort to resolve any  issues 
which may arise between the parties during regarding this Agreement and the business relationship 
created  thereby  and  to  submit  any  and  all  unsettled  claims,  counterclaims,  disputes  and  other 
matters in question between them arising out of or relating to this Agreement or the breach thereof 
("disputes"),  to mediation  prior  to  either  of  them  seeking  recourse  by  legal  process.  The  above 
notwithstanding,  nothing  shall  limit  the  right  of  any  party  to  this Agreement:  (1)  to  seek  judicial 
equitable relief, or other equitable relief available  to  it under applicable statutory and/or case  law 
including, but not  limited  to,  injunctive relief and  the appointment of a receiver; or  (2)  to exercise 
any self‐help rights or any other rights or remedies available to it by contract or applicable statutory 
or case law (including but not limited to the filing of an involuntary petition in bankruptcy, the right 
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of  set off,  attachment,  recoupment,  foreclosure, or  repossession) with  respect  to  its extension of 
credit, the protection and preservation of collateral, the liquidation and realization of collateral, the 
protection, continuation and preservation of lien rights and priorities, the collection of indebtedness, 
and the processing and payment or return of checks, whether such occurs before, during or after the 
pendency of any negotiation or mediation proceeding. The institution and maintenance of an action 
for  judicial  relief  or  pursuit  of  provisional  or  ancillary  rights  or  remedies  or  exercise  of  self‐help 
remedies, all as provided herein, and the pursuit of any such rights or remedies, shall not constitute a 
waiver of the right or obligation of any Party, including the plaintiff seeking judicial relief or remedies, 
to submit a dispute to negotiation and mediation, including disputes that may arise from the exercise 
of such rights. The costs of the mediation, including the fees and expenses of the mediator, shall be 
borne by  the parties  to  the mediation  in  equal  shares,  each party  to  this  agreement bearing  the 
expense of its own counsel, experts, witnesses, and preparation and presentations at the mediation. 
The mediation process is non‐binding and shall conform with the following rules and procedures: 

A. Request for Mediation 

When a dispute between the parties  is not resolved by  informal negotiations, any party shall serve 
upon the other(s) a request for mediation which shall contain a brief statement of the nature of the 
dispute and  the names, addresses, and  telephone numbers of all parties  to  the dispute and  those 
who will  represent  them,  if any,  in  the mediation. Upon  service of  the  request  for mediation,  the 
parties shall have ten (10) days to select a mediator. 

B. The Mediator 

The  parties  shall  select  a  certified  Mediator  as  licensed  with  the  State  of  North  Carolina.  The 
mediator must remain neutral and impartial in all aspects of the mediation. The mediator will control 
the  procedural  aspects  of  the mediation.  The  parties  agree  to  cooperate  fully with  the mediator 
throughout  the proceeding. During  the mediation,  the mediator  is  free  to meet and communicate 
separately with each party or groupings of parties. The mediator will not transmit information which 
has been disclosed  to him or her  in  confidence by any party  to another party without  the  former 
party's express authorization. The mediator may freely express his or her views to the parties on the 
legal  issues of  the dispute, however, each party,  shall  rely exclusively on  its own counsel  for  legal 
representation  and  advice.  The  mediator  shall  be  compensated  by  payment  of  a  one‐time 
administrative  fee  and  an  hourly  rate  which  represents  the  mediator’s  standard  rates  for  such 
services and as agreed upon by the parties with the mediator. Each party shall bear an equal share of 
the mediator’s compensation. 

C. Pre Mediation Submissions 

Prior to the date that mediation is scheduled to begin, each party shall cooperate with each other in 
exchanging all documents  that are  relevant  to  the dispute and  in permitting  reasonable  review of 
each other's contract files. Not later than ten (10) days prior to mediation, each party will send to the 
mediator with copies to each other, the following documents: 

a)  all  documents  that  are  relevant  to  the  dispute  (parties  will  cooperate  in  selecting 
documents to avoid duplication between the submissions of each party); 

b) a list of the issues to be determined (the parties will make every effort to submit a joint list 
of issues in the order that is most logical for presentation); 
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c) a list of witnesses and participants in the mediation proceeding. 

Within the same time frame, any party may submit to the mediator a written brief of not more than 
15 typewritten pages (Times New Roman, 12 pitch), outlining the nature of and basis for  its claims 
and its principal defenses to the claims of others. Each brief will include an analysis by each party of 
the  cause  or  causes  of  the  damages  or  other  harm  based  on  evidence  presently  available  to  it, 
including  the  opinions  of  its  own  personnel  and  any  independent  experts.  Each  party must  send 
copies of its brief to all other participants in the mediation simultaneously with its submission to the 
mediator. The mediator may  request any party  to provide  clarification and additional  information 
prior to and during the mediation and may request any party's attorney to brief legal issues. 

D. Mediation Conference 

Once  the mediator  has  familiarized  himself  or  herself with  the  case,  the mediator will mediate 
settlement discussions between and among the representatives of the parties.  In addition to party 
counsel (if any), each party must be represented at the mediation by a person authorized to conclude 
a  settlement of  the dispute on behalf of  that party, or  in  the  case of a governmental entity, by a 
person who  has  authority  to  negotiate  for  and make  recommendations  to  the  governing  board 
subject  to such board’s approval. Each representative must participate  in  the mediation process  in 
good faith toward the settlement of all  issues. Each party will notify the mediator of  its designated 
representatives prior to the mediation. The mediation will be conducted at any location selected by 
the mediator which will  facilitate  the  joint and  individual meetings  involved  in  the mediation and 
otherwise  accommodate  the  needs  of  the  representatives  of  the  parties  and  the mediator.  The 
mediation process will be conducted expeditiously and privately. Each representative (and counsel, if 
any) will be available  for meetings  throughout  the entire  time period  set aside  for  the mediation. 
Other  persons may  attend  only with  the  permission  of  the  parties  and with  the  consent  of  the 
mediator. The mediator will decide when to meet or confer separately with each party or parties and 
when  to hold  joint meetings. There shall be no stenographic  record of  the mediation process. The 
mediator will fix the time and place of each session and the agenda in consultation with the parties. 
The mediator may  assist  the parties  in  arriving  at  a  settlement  in  such ways  as he or  she deems 
advisable and proper under the circumstances.  

Efforts  to  reach  a  settlement will  continue  until  a  settlement  is  reached  or when  the mediator 
concludes and  informs  the parties  that  further effort would not be useful. Continuation will be on 
terms  and  conditions  to which  the  parties  agree.  The mediation  proceeding will  begin with  each 
party making an opening  statement of no  longer  than  fifteen minutes. The  first  statement will be 
made by the proponent of the major elements of the dispute. Following opening statements, each 
issue will be discussed using a round table discussion technique. Each party will make its relevant key 
employees  and  consultants  available  to  participate  in  this  discussion.  In  the  discussion,  the 
proponent of the issue will make a brief presentation of its position on the issue. The other party will 
then make a brief presentation of its defense. The neutral advisor will then moderate a discussion‐‐
calling on participants from each side as they request to address the issues in question. There will be 
no side discussions and no participant will speak until called on by the neutral advisor. The goal of 
this discussion  is  to  fully develop all  information  relevant  to  the determination of  the  facts of  the 
dispute and the precise position of each party.  

All  participants  will  refrain  from  statements  that  are  unduly  argumentative  or  contentious.  The 
proceedings will not be recorded and witnesses will not be sworn. However, all participants will be 
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expected to be forthright  in their statements and to be fully open and honest in their dealings with 
each  other.  Attorneys may  participate  in  the  discussion  and may  call  on  other  personnel  when 
necessary to ensure that they contribute their knowledge to the discussion. Attorneys will not cross‐
examine witnesses of the other party.  

Following  the  round  table  discussions,  each  party may  summarize  its  position  in  a  statement  no 
longer than one‐half hour. The parties may, by mutual agreement, waive these statements. Following 
the summarizations, if any, the parties and mediator will meet to negotiate a settlement that is fair 
to both parties. The parties may conduct these discussions with or without the mediator.  

The mediator may present his views on any issues or propose resolution of one or more of the issues 
in  dispute.  Either  party  or  the  mediator  may  request  a  private,  confidential  meeting  with  the 
mediator to discuss possible settlement positions, and the mediator will not reveal any confidential 
information to the other party, unless authorized to do so. Either party may adjourn the meeting at 
any time to caucus with his team, but all parties will endeavor to keep the negotiations active until a 
settlement has been reached.  

The entire mediation process  is confidential. No record of the proceedings, electronic or otherwise, 
will  be made.  The  parties  and  the mediator will  not  disclose  information  regarding  the  process, 
including settlement terms, to third parties, unless otherwise agreed. The process will be treated as a 
compromise and settlement negotiation purposes of federal and state Rules of Evidence, and  in no 
case may  any  conversation  or  communication  originating  during  the mediation  process, whether 
written or oral, be used  as  evidence  in  a  court of  law.  The mediator  is disqualified  as  a witness, 
consultant, or expert in any pending or future action relating to the subject matter of the mediation, 
including those between persons not parties to the mediation.  

E. Settlement 

If a settlement is reached, the mediator, or counsel for one of the parties at the mediator's request, 
will  draft  a  written  settlement  document  incorporating  all  settlement  terms.  This  draft  will  be 
circulated among the parties, edited as necessary, and,  if acceptable, formally executed. A consent 
judgment or one or more voluntary dismissals shall be filed with the Court in which any proceedings 
have been brought before or during mediation as stipulated in the settlement agreement reached by 
the parties. 

Article 19. Conflicts 

Add or amend the Definitions (Article 19) in the Standard General Conditions to these documents as 
follows. 

19.01    To the extent that there is an express conflict between the Supplemental Conditions of 
the Standard General Conditions and  the remainder of  the Contract Documents,  the Supplemental 
Conditions of  the  Standard General Conditions hereto  shall prevail.   Otherwise,  the  Supplemental 
Conditions of the Standard General Conditions are supplementary to the other Contract Documents. 

 

END OF SECTION 
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BID QUAL-1 
 

 

BIDDER QUALIFICATION STATEMENT 
 
 

 
Organization:   __________________________________ 
 
Address:   __________________________________ 
 
    __________________________________ 
 
    __________________________________ 
 
 
Owners/Officers:  __________________________________ 
 
    __________________________________ 
 
    __________________________________ 
 
 
How many years has your organization been in business?  _________ 
 
 
  ____________________________________________ 
 
 
Has your organization ever failed to complete a similar project?  If yes, describe circumstances:   
 
 
______________________________________________________________________________ 
 
______________________________________________________________________________ 
 
 
Are there any judgments, claims, arbitration proceedings or suits pending or outstanding against your 
organization?  
 
______________________________________________________________________________ 
 
______________________________________________________________________________ 
 
 
 
 



  

BID QUAL-2 
 

 

List at least two other similar jobs of comparable size and cost.  Provide the information requested below 
for each job. 
 
 
Project: ___________________ Location: ___________________ 
 
Owner: ___________________ Contact: ___________________ 
 
Telephone: ___________________ 
 
Project Description (brief project description; type of material and quantity; production rate;  time to 
complete; cost): 
 
 
_____________________________________________________________________________ 
 
______________________________________________________________________________ 
 
______________________________________________________________________________ 
 
______________________________________________________________________________ 
 
______________________________________________________________________________ 
 
______________________________________________________________________________ 
 
______________________________________________________________________________ 
 
 
Project: ___________________ Location: ___________________ 
 
Owner: ___________________ Contact: ___________________ 
 
Telephone: ___________________ 
 
Project Description (brief project description; type of material and quantity; fabricated and installed; time 
to complete; cost): 
 
_____________________________________________________________________________ 
 
______________________________________________________________________________ 
 
______________________________________________________________________________ 
 
______________________________________________________________________________ 
 
______________________________________________________________________________ 
 
______________________________________________________________________________ 
 
______________________________________________________________________________ 
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                                    PERFORMANCE BOND 

CONTRACTOR (name and address): 

 
 
 
 

SURETY (name and address of principal place of business): 

 
 
 

OWNER (name and address): 
 
 
CONSTRUCTION CONTRACT 

Effective Date of the Agreement: 
Amount: 
Description (name and location):  

BOND 
Bond Number: 
Date (not earlier than the Effective Date of the Agreement of the Construction Contract): 

Amount: 
Modifications to this Bond Form:            None               See Paragraph 16 

 

Surety and Contractor, intending to be legally bound hereby, subject to the terms set forth below, do each cause 
this Performance Bond to be duly executed by an authorized officer, agent, or representative. 

CONTRACTOR AS PRINCIPAL    SURETY 

   (seal)      (seal) 
Contractor’s Name and Corporate Seal    Surety’s Name and Corporate Seal 
 
By:        By:     
       Signature      Signature (attach power of attorney) 
 
               
Print Name        Print Name 
 
               
Title        Title 
 
Attest:        Attest:       
  Signature      Signature  
 
               
Title        Title 
 

Notes: (1) Provide supplemental execution by any additional parties, such as joint venturers. (2) Any singular reference to 

Contractor, Surety, Owner, or other party shall be considered plural where applicable. 
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1.   The  Contractor  and  Surety,  jointly  and  severally,  bind 
themselves,  their  heirs,  executors,  administrators,  successors,  and 
assigns  to  the  Owner  for  the  performance  of  the  Construction 
Contract, which is incorporated herein by reference. 

2.   If the Contractor performs the Construction Contract, the Surety 
and  the Contractor shall have no obligation under  this Bond, except 
when  applicable  to  participate  in  a  conference  as  provided  in 
Paragraph 3. 

3.   If  there  is  no Owner Default  under  the  Construction  Contract, 
the Surety’s obligation under this Bond shall arise after: 

3.1   The Owner first provides notice to the Contractor and 
the Surety that the Owner  is considering declaring a Contractor 
Default.  Such  notice  shall  indicate  whether  the  Owner  is 
requesting  a  conference  among  the  Owner,  Contractor,  and 
Surety  to  discuss  the  Contractor’s  performance.    If  the Owner 
does not  request a  conference,  the  Surety may, within  five  (5) 
business days after receipt of the Owner’s notice, request such a 
conference.    If  the  Surety  timely  requests  a  conference,  the 
Owner  shall  attend.   Unless  the Owner  agrees  otherwise,  any 
conference  requested  under  this  Paragraph  3.1  shall  be  held 
within  ten  (10)  business  days  of  the  Surety’s  receipt  of  the 
Owner’s  notice.    If  the Owner,  the  Contractor,  and  the  Surety 
agree,  the  Contractor  shall  be  allowed  a  reasonable  time  to 
perform the Construction Contract, but such an agreement shall 
not waive  the Owner’s  right,  if  any,  subsequently  to  declare  a 
Contractor Default;  

3.2   The Owner  declares  a  Contractor Default,  terminates 
the Construction Contract and notifies the Surety; and 

3.3   The  Owner  has  agreed  to  pay  the  Balance  of  the 
Contract Price in accordance with the terms of the Construction 
Contract to the Surety or to a contractor selected to perform the 
Construction Contract. 

4.   Failure  on  the  part  of  the  Owner  to  comply  with  the  notice 
requirement in Paragraph 3.1 shall not constitute a failure to comply 
with a condition precedent to the Surety’s obligations, or release the 
Surety  from  its  obligations,  except  to  the  extent  the  Surety 
demonstrates actual prejudice. 

5.   When the Owner has satisfied the conditions of Paragraph 3, the 
Surety  shall  promptly  and  at  the  Surety’s  expense  take  one  of  the 
following actions: 

5.1   Arrange  for  the  Contractor, with  the  consent  of  the 
Owner, to perform and complete the Construction Contract; 

5.2   Undertake  to perform and complete  the Construction 
Contract itself, through its agents or independent contractors; 

5.3   Obtain  bids  or  negotiated  proposals  from  qualified 
contractors  acceptable  to  the  Owner  for  a  contract  for 
performance  and  completion  of  the  Construction  Contract, 
arrange  for  a  contract  to  be  prepared  for  execution  by  the 
Owner and a contractor selected with the Owners concurrence, 

to be  secured with performance and payment bonds executed 
by  a  qualified  surety  equivalent  to  the  bonds  issued  on  the 
Construction  Contract,  and  pay  to  the  Owner  the  amount  of 
damages as described in Paragraph 7 in excess of the Balance of 
the  Contract  Price  incurred  by  the  Owner  as  a  result  of  the 
Contractor Default; or 

5.4   Waive  its  right  to perform and  complete, arrange  for 
completion,  or  obtain  a  new  contractor,  and  with  reasonable 
promptness under the circumstances: 

5.4.1   After  investigation,  determine  the  amount  for 
which  it  may  be  liable  to  the  Owner  and,  as  soon  as 
practicable after the amount is determined, make payment 
to the Owner; or 

5.4.2   Deny  liability  in whole  or  in  part  and  notify  the 
Owner, citing the reasons for denial. 

6.  If  the Surety does not proceed as provided  in Paragraph 5 with 
reasonable promptness, the Surety shall be deemed to be  in default 
on this Bond seven days after receipt of an additional written notice 
from the Owner to the Surety demanding that the Surety perform its 
obligations  under  this  Bond,  and  the  Owner  shall  be  entitled  to 
enforce any remedy available to the Owner.  If the Surety proceeds as 
provided in Paragraph 5.4, and the Owner refuses the payment or the 
Surety has denied liability, in whole or in part, without further notice 
the Owner  shall be entitled  to enforce any  remedy available  to  the 
Owner. 

7.  If the Surety elects to act under Paragraph 5.1, 5.2, or 5.3, then 
the  responsibilities of  the  Surety  to  the Owner  shall not be greater 
than  those  of  the  Contractor  under  the  Construction  Contract,  and 
the  responsibilities of  the Owner  to  the  Surety  shall not be greater 
than those of the Owner under the Construction Contract.  Subject to 
the  commitment  by  the Owner  to  pay  the Balance  of  the  Contract 
Price, the Surety is obligated, without duplication for: 

7.1   the responsibilities of  the Contractor  for correction of 
defective work and completion of the Construction Contract; 

7.2   additional  legal,  design  professional,  and  delay  costs 
resulting  from  the Contractor’s Default, and  resulting  from  the 
actions or failure to act of the Surety under Paragraph 5; and 

7.3  liquidated  damages,  or  if  no  liquidated  damages  are 
specified in the Construction Contract, actual damages caused by 
delayed performance or non‐performance of the Contractor. 

8.  If  the Surety elects  to act under Paragraph 5.1, 5.3, or 5.4,  the 
Surety’s liability is limited to the amount of this Bond. 

9.  The  Surety  shall  not  be  liable  to  the  Owner  or  others  for 
obligations of  the Contractor  that are unrelated  to  the Construction 
Contract, and the Balance of the Contract Price shall not be reduced 
or set off on account of any such unrelated obligations.   No right of 
action  shall accrue on  this Bond  to any person or entity other  than 
the  Owner  or  its  heirs,  executors,  administrators,  successors,  and 
assigns. 
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10.  The  Surety  hereby  waives  notice  of  any  change,  including 
changes  of  time,  to  the  Construction  Contract  or  to  related 
subcontracts, purchase orders, and other obligations.  

11.  Any  proceeding,  legal  or  equitable,  under  this  Bond  may  be 
instituted  in  any  court  of  competent  jurisdiction  in  the  location  in 
which the work or part of the work  is  located and shall be  instituted 
within  two years after a declaration of Contractor Default or within 
two  years  after  the Contractor  ceased working or within  two  years 
after the Surety refuses or  fails  to perform  its obligations under this 
Bond, whichever occurs  first.    If the provisions of this paragraph are 
void  or  prohibited  by  law,  the  minimum  periods  of  limitations 
available to sureties as a defense in the jurisdiction of the suit shall be 
applicable. 

12.  Notice  to  the  Surety,  the  Owner,  or  the  Contractor  shall  be 
mailed or delivered to the address shown on the page on which their 
signature appears. 

13.  When  this Bond has been  furnished  to comply with a statutory 
or other legal requirement in the location where the construction was 
to  be  performed,  any  provision  in  this  Bond  conflicting  with  said 
statutory or legal requirement shall be deemed deleted herefrom and 
provisions  conforming  to  such  statutory  or  other  legal  requirement 
shall be deemed incorporated herein.  When so furnished, the intent 
is that this Bond shall be construed as a statutory bond and not as a 
common law bond. 

14.  Definitions 

14.1   Balance  of  the  Contract  Price:  The  total  amount 
payable by the Owner to the Contractor under the Construction 
Contract after all proper adjustments have been made including 
allowance for the Contractor for any amounts received or to be 
received by the Owner in settlement of insurance or other claims 

for damages  to which  the Contractor  is entitled,  reduced by all 
valid  and  proper  payments  made  to  or  on  behalf  of  the 
Contractor under the Construction Contract. 

14.2   Construction  Contract:  The  agreement  between  the 
Owner and Contractor identified on the cover page, including all 
Contract Documents  and  changes made  to  the  agreement  and 
the Contract Documents. 

14.3   Contractor  Default:  Failure  of  the  Contractor,  which 
has not been  remedied or waived,  to perform or otherwise  to 
comply with a material term of the Construction Contract. 

14.4   Owner  Default:  Failure  of  the Owner, which  has  not 
been  remedied  or  waived,  to  pay  the  Contractor  as  required 
under the Construction Contract or to perform and complete or 
comply  with  the  other  material  terms  of  the  Construction 
Contract. 

14.5   Contract Documents: All the documents that comprise 
the agreement between the Owner and Contractor. 

15.  If this Bond is issued for an agreement between a contractor and 
subcontractor,  the  term Contractor  in  this Bond shall be deemed  to 
be  Subcontractor  and  the  term  Owner  shall  be  deemed  to  be 
Contractor. 

16.  Modifications to this Bond are as follows: 
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                                            PAYMENT BOND 

CONTRACTOR (name and address):   

 

 

 

SURETY (name and address of principal place of business): 

 

 

 

OWNER (name and address): 

CONSTRUCTION CONTRACT 

Effective Date of the Agreement: 
Amount: 
Description (name and location): 

 
BOND 

Bond Number: 
Date (not earlier than the Effective Date of the Agreement of the Construction Contract): 

Amount: 
Modifications to this Bond Form:            None              See Paragraph 18 

 
   

Surety and Contractor, intending to be legally bound hereby, subject to the terms set forth below, do each cause 

this Payment Bond to be duly executed by an authorized officer, agent, or representative. 

CONTRACTOR AS PRINCIPAL  SURETY 

   (seal)      (seal) 

Contractor’s Name and Corporate Seal    Surety’s Name and Corporate Seal 

 

By:        By:                                     

  Signature    Signature (attach power of attorney) 

 

           

Print Name      Print Name 

 

           

Title      Title 

 

Attest:        Attest:       

  Signature      Signature  

 

               

Title     Title 

 

Notes:  (1) Provide supplemental execution by any additional parties, such as joint venturers. (2) Any singular reference 

to Contractor, Surety, Owner, or other party shall be considered plural where applicable. 
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1.  The  Contractor  and  Surety,  jointly  and  severally,  bind 
themselves,  their  heirs,  executors,  administrators, 
successors,  and  assigns  to  the  Owner  to  pay  for  labor, 
materials,  and  equipment  furnished  for  use  in  the 
performance  of  the  Construction  Contract,  which  is 
incorporated herein by reference, subject to the following 
terms. 

2.  If the Contractor promptly makes payment of all sums due 
to  Claimants,  and  defends,  indemnifies,  and  holds 
harmless the Owner  from claims, demands,  liens, or suits 
by  any  person  or  entity  seeking  payment  for  labor, 
materials,  or  equipment  furnished  for  use  in  the 
performance of the Construction Contract, then the Surety 
and  the  Contractor  shall  have  no  obligation  under  this 
Bond. 

3.   If  there  is  no  Owner  Default  under  the  Construction 
Contract,  the Surety’s obligation  to  the Owner under  this 
Bond shall arise after the Owner has promptly notified the 
Contractor  and  the  Surety  (at  the  address  described  in 
Paragraph  13)  of  claims,  demands,  liens,  or  suits  against 
the  Owner  or  the  Owner’s  property  by  any  person  or 
entity seeking payment for labor, materials, or equipment 
furnished  for use  in  the performance of  the Construction 
Contract, and tendered defense of such claims, demands, 
liens, or suits to the Contractor and the Surety. 

4.  When the Owner has satisfied the conditions in Paragraph 
3,  the  Surety  shall promptly  and  at  the  Surety’s expense 
defend, indemnify, and hold harmless the Owner against a 
duly tendered claim, demand, lien, or suit. 

5.  The  Surety’s  obligations  to  a  Claimant  under  this  Bond 
shall arise after the following: 

5.1   Claimants who do not have a direct  contract with 
the Contractor, 

 
5.1.1  have  furnished  a  written  notice  of  non‐

payment  to  the  Contractor,  stating  with 
substantial  accuracy  the  amount  claimed 
and  the  name  of  the  party  to whom  the 
materials  were,  or  equipment  was, 
furnished  or  supplied  or  for  whom  the 
labor  was  done  or  performed,  within 
ninety  (90)  days  after  having  last 
performed  labor  or  last  furnished 
materials  or  equipment  included  in  the 
Claim; and 

 
5.1.2  have  sent  a  Claim  to  the  Surety  (at  the 

address described in Paragraph 13). 

5.2   Claimants who  are  employed  by  or  have  a  direct 
contract with  the Contractor have sent a Claim  to 
the Surety  (at  the address described  in Paragraph 
13). 

6.  If a notice of non‐payment required by Paragraph 5.1.1  is 
given by the Owner to the Contractor, that  is sufficient to 
satisfy a Claimant’s obligation to furnish a written notice of 
non‐payment under Paragraph 5.1.1. 

7.  When a Claimant has satisfied the conditions of Paragraph 
5.1  or  5.2,  whichever  is  applicable,  the  Surety  shall 
promptly  and  at  the  Surety’s  expense  take  the  following 
actions: 

7.1  Send an answer to the Claimant, with a copy to the 
Owner, within  sixty  (60)  days  after  receipt  of  the 
Claim, stating the amounts that are undisputed and 
the  basis  for  challenging  any  amounts  that  are 
disputed; and 

7.2  Pay  or  arrange  for  payment  of  any  undisputed 
amounts. 

7.3  The  Surety’s  failure  to  discharge  its  obligations 
under Paragraph 7.1 or 7.2 shall not be deemed to 
constitute  a  waiver  of  defenses  the  Surety  or 
Contractor  may  have  or  acquire  as  to  a  Claim, 
except  as  to  undisputed  amounts  for  which  the 
Surety and Claimant have  reached agreement.    If, 
however,  the  Surety  fails  to  discharge  its 
obligations under Paragraph 7.1 or 7.2,  the Surety 
shall  indemnify  the  Claimant  for  the  reasonable 
attorney’s  fees  the  Claimant  incurs  thereafter  to 
recover  any  sums  found  to  be  due  and  owing  to 
the Claimant. 

8.  The Surety’s total obligation shall not exceed the amount 
of  this  Bond,  plus  the  amount  of  reasonable  attorney’s 
fees provided under Paragraph 7.3, and the amount of this 
Bond  shall  be  credited  for  any  payments made  in  good 
faith by the Surety. 

9.   Amounts owed by the Owner to the Contractor under the 
Construction Contract  shall be used  for  the performance 
of  the Construction Contract and  to satisfy claims,  if any, 
under  any  construction  performance  bond.    By  the 
Contractor furnishing and the Owner accepting this Bond, 
they agree  that all  funds earned by  the Contractor  in  the 
performance  of  the  Construction  Contract  are  dedicated 
to  satisfy obligations of  the Contractor and  Surety under 
this Bond, subject to the Owner’s priority to use the funds 
for the completion of the work. 

10.  The Surety shall not be  liable to the Owner, Claimants, or 
others for obligations of the Contractor that are unrelated 
to  the  Construction  Contract.    The  Owner  shall  not  be 
liable  for  the  payment  of  any  costs  or  expenses  of  any 
Claimant under this Bond, and shall have under this Bond 
no  obligation  to  make  payments  to  or  give  notice  on 
behalf of Claimants, or otherwise have any obligations  to 
Claimants under this Bond. 

11.  The Surety hereby waives notice of any change,  including 
changes of time, to the Construction Contract or to related 
subcontracts, purchase orders, and other obligations. 
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12.  No suit or action shall be commenced by a Claimant under 
this Bond other than in a court of competent jurisdiction in 
the  state  in which  the  project  that  is  the  subject  of  the 
Construction Contract  is  located or after the expiration of 
one year  from  the date  (1) on which  the Claimant sent a 
Claim to the Surety pursuant to Paragraph 5.1.2 or 5.2, or 
(2)  on which  the  last  labor  or  service was  performed  by 
anyone or the last materials or equipment were furnished 
by anyone under the Construction Contract, whichever of 
(1) or  (2)  first occurs.    If  the provisions of  this paragraph 
are  void  or  prohibited  by  law,  the  minimum  period  of 
limitation  available  to  sureties  as  a  defense  in  the 
jurisdiction of the suit shall be applicable. 

13.  Notice  and  Claims  to  the  Surety,  the  Owner,  or  the 
Contractor  shall  be  mailed  or  delivered  to  the  address 
shown  on  the  page  on  which  their  signature  appears.  
Actual receipt of notice or Claims, however accomplished, 
shall be sufficient compliance as of the date received. 

14.  When  this  Bond  has  been  furnished  to  comply  with  a 
statutory or other legal requirement in the location where 
the  construction was  to  be  performed,  any  provision  in 
this  Bond  conflicting  with  said  statutory  or  legal 
requirement  shall  be  deemed  deleted  herefrom  and 
provisions  conforming  to  such  statutory  or  other  legal 
requirement shall be deemed incorporated herein.  When 
so furnished, the intent is that this Bond shall be construed 
as a statutory bond and not as a common law bond. 

15.  Upon  requests by any person or entity appearing  to be a 
potential  beneficiary  of  this  Bond,  the  Contractor  and 
Owner shall promptly  furnish a copy of  this Bond or shall 
permit a copy to be made. 

16.  Definitions 

16.1   Claim:  A  written  statement  by  the  Claimant 
including at a minimum: 

1.   The name of the Claimant; 
2.   The name of  the person  for whom  the  labor 

was  done,  or  materials  or  equipment 
furnished;  

3.  A  copy  of  the  agreement  or  purchase  order 
pursuant  to  which  labor,  materials,  or 
equipment  was  furnished  for  use  in  the 
performance of the Construction Contract; 

4.   A brief description of  the  labor, materials, or 
equipment furnished; 

5.   The  date  on  which  the  Claimant  last 
performed labor or last furnished materials or 
equipment  for use  in  the performance of  the 
Construction Contract; 

6.  The  total amount earned by  the Claimant  for 
labor, materials, or equipment furnished as of 
the date of the Claim; 

7.  The  total  amount  of  previous  payments 
received by the Claimant; and 

8.  The  total  amount  due  and  unpaid  to  the 
Claimant  for  labor,  materials,  or  equipment 
furnished as of the date of the Claim. 

16.2   Claimant:  An  individual  or  entity  having  a  direct 
contract  with  the  Contractor  or  with  a 
subcontractor  of  the  Contractor  to  furnish  labor, 
materials, or equipment for use in the performance 
of  the  Construction  Contract.  The  term  Claimant 
also  includes  any  individual  or  entity  that  has 
rightfully  asserted  a  claim  under  an  applicable 
mechanic’s  lien or  similar  statute  against  the  real 
property  upon  which  the  Project  is  located.  The 
intent  of  this  Bond  shall  be  to  include  without 
limitation  in  the  terms  of  “labor,  materials,  or 
equipment”  that  part  of  the  water,  gas,  power, 
light,  heat,  oil,  gasoline,  telephone  service,  or 
rental  equipment  used  in  the  Construction 
Contract,  architectural  and  engineering  services 
required  for  performance  of  the  work  of  the 
Contractor  and  the  Contractor’s  subcontractors, 
and all other items for which a mechanic’s lien may 
be  asserted  in  the  jurisdiction  where  the  labor, 
materials, or equipment were furnished. 

16.3   Construction  Contract:  The  agreement  between 
the Owner and Contractor  identified on  the cover 
page,  including  all  Contract  Documents  and  all 
changes made  to  the agreement and  the Contract 
Documents. 

16.4   Owner  Default:  Failure  of  the  Owner, which  has 
not  been  remedied  or  waived,  to  pay  the 
Contractor  as  required  under  the  Construction 
Contract  or  to  perform  and  complete  or  comply 
with  the other material  terms of  the Construction 
Contract. 

16.5   Contract  Documents:  All  the  documents  that 
comprise  the agreement between  the Owner and 
Contractor. 

17.   If  this  Bond  is  issued  for  an  agreement  between  a 
contractor and subcontractor,  the  term Contractor  in  this 
Bond  shall be deemed  to be Subcontractor and  the  term 
Owner shall be deemed to be Contractor. 

18. Modifications to this Bond are as follows: 



Contractor's Application for Payment No.
Application Application Date:

Period:

To From (Contractor): Via (Engineer):

(Owner):

Project: Contract:

Owner's Contract No.: Contractor's Project No.: Engineer's Project No.:

1.  ORIGINAL CONTRACT PRICE............................................................... $

2.  Net change by Change Orders...................................................................... $

3.  Current Contract Price (Line 1 ± 2)............................................................ $

4.  TOTAL COMPLETED AND STORED TO DATE

     (Column F total on Progress Estimates)...................................................... $

5.  RETAINAGE:

a. X Work Completed........... $

b. X Stored Material............. $

c. Total Retainage (Line 5.a + Line 5.b)................................ $

6.  AMOUNT ELIGIBLE TO DATE (Line 4 - Line 5.c)................................ $

7.  LESS PREVIOUS PAYMENTS (Line 6 from prior Application)........... $

8.  AMOUNT DUE THIS APPLICATION...................................................... $

9. BALANCE TO FINISH, PLUS RETAINAGE

    (Column G total on Progress Estimates + Line 5.c above)......................... $

Contractor's Certification

   Payment of: $

   is recommended by:

   Payment of: $

   is approved by:

Contractor Signature

By: Date:    Approved by:

Approved Change Orders

Additions

TOTALS

Application For Payment

Change Order Summary

Number Deductions

(Line 8 or other - attach explanation of the other amount)

(Date)

Funding or Financing Entity (if applicable)

(Line 8 or other - attach explanation of the other amount)

NET CHANGE BY

CHANGE ORDERS

(Date)

(Date)(Engineer)

(Owner)

The undersigned Contractor certifies, to the best of its knowledge, the following:
(1) All previous progress payments received from Owner on account of Work done under the Contract have 
been applied on account to discharge Contractor's legitimate obligations incurred in connection with the 
Work covered by prior Applications for Payment;
(2) Title to all Work, materials and equipment incorporated in said Work, or otherwise listed in or covered 
by this Application for Payment, will pass to Owner at time of payment free and clear of all Liens, security 
interests, and encumbrances (except such as are covered by a bond acceptable to Owner indemnifying 
Owner against any such Liens, security interest, or encumbrances); and
(3) All the Work covered by this Application for Payment is in accordance with the Contract Documents and 
is not defective.

EJCDC® C-620 Contractor's Application for Payment
© 2013 National Society of Professional Engineers for EJCDC.  All rights reserved.
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 Work Change Directive No.   

Date of Issuance:   Effective Date:   

Owner:   Owner’s Contract No.:   

Contractor:   Contractor’s Project No.:   

Engineer:   Engineer's Project No.:   

Project:   Contract Name:     

Contractor is directed to proceed promptly with the following change(s): 

Description:   
 

Attachments: [List documents supporting change]   
 
 

Purpose for Work Change Directive: 
Directive to proceed promptly with the Work described herein, prior to agreeing to changes on Contract Price and 
Contract Time, is issued due to: [check one or both of the following] 

  Non‐agreement on pricing of proposed change. 

   Necessity to proceed for schedule or other Project reasons. 

Estimated Change in Contract Price and Contract Times (non‐binding, preliminary): 

Contract Price   $    [increase] [decrease]. 

Contract Time     days  [increase] [decrease]. 

Basis of estimated change in Contract Price: 

  Lump Sum    Unit Price 

 Cost of the Work   Other 

RECOMMENDED:  AUTHORIZED BY:  RECEIVED: 

By:   By:   By:   

  Engineer (Authorized Signature)    Owner (Authorized Signature)    Contractor (Authorized Signature) 

Title:   Title:   Title:   

Date:   Date:    Date:   
 

Approved by Funding Agency (if applicable)   

By:     Date:   

Title:      
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 Change Order No.   

Date of Issuance:   Effective Date:   

Owner:   Owner's Contract No.:   
Contractor:   Contractor’s Project No.:   
Engineer:   Engineer's Project No.:   
Project:   Contract Name:   

The Contract is  modified as follows upon execution of this Change Order: 

Description:  
 

 

Attachments:  [List documents supporting change]  
 

CHANGE IN CONTRACT PRICE  CHANGE IN CONTRACT TIMES  
[note changes in Milestones if applicable] 

Original Contract Price:  Original Contract Times: 
 Substantial Completion:     
$   Ready for Final Payment:     

  days or dates 

[Increase] [Decrease]  from previously approved Change 
Orders No.        to No.      : 

[Increase] [Decrease] from previously approved Change 
Orders No.        to No.       : 

  Substantial Completion:     
$     Ready for Final Payment:      

  days 

Contract Price prior to this Change Order:  Contract Times prior to this Change Order: 
  Substantial Completion:     
$     Ready for Final Payment:     

  days or dates 

[Increase] [Decrease] of this Change Order:  [Increase] [Decrease] of this Change Order: 
  Substantial Completion:     
$     Ready for Final Payment:      

  days or dates 

Contract Price incorporating this Change Order:  Contract Times with all approved Change Orders: 
  Substantial Completion:     
$     Ready for Final Payment:     

  days or dates 

RECOMMENDED:  ACCEPTED:  ACCEPTED: 

By:    By:    By:   

  Engineer (if required)    Owner (Authorized Signature)    Contractor (Authorized Signature) 

Title:    Title   Title  

Date:    Date   Date  

Approved by Funding Agency (if 
applicable)   

By:     Date:   

Title:       
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ARTICLE 1 – BID RECIPIENT 

1.01 This Bid is submitted to: 

Town of North Topsail Beach 
Attn: Alice Derian 
2008 Loggerhead Court 
North Topsail Beach, NC 28460 
 

1.02 The undersigned Bidder proposes and agrees, if this Bid is accepted, to enter into an Agreement 
with Owner in the form included in the Bidding Documents to perform all Work as awarded and 
specified or indicated in the Bidding Documents for the prices and within the times indicated in 
this Bid and in accordance with the other terms and conditions of the Bidding Documents. 

ARTICLE 2 – BIDDER’S ACKNOWLEDGEMENTS 

2.01 Bidder accepts all of the terms and conditions of the Instructions to Bidders,  including without 
limitation  those  dealing with  the  disposition  of  Bid  security.  This  Bid will  remain  subject  to 
acceptance for 60 days after the Bid opening, or for such longer period of time that Bidder may 
agree to in writing upon request of Owner. 

ARTICLE 3 – BIDDER’S REPRESENTATIONS 

3.01 In submitting this Bid, Bidder represents that: 

A. Bidder  has  examined  and  carefully  studied  the  Bidding  Documents,  and  any  data  and 
reference  items  identified  in the Bidding Documents, and hereby acknowledges receipt of 
the following Addenda: 

Addendum No.    Addendum, Date 

     

     

     

     

B. Bidder has visited the Site, conducted a thorough, alert visual examination of the Site and 
adjacent areas, and become familiar with and satisfied itself as to the general, local, and Site 
conditions that may affect cost, progress, and performance of the Work. 

C. Bidder is familiar with and has satisfied itself as to all Laws and Regulations that may affect 
cost, progress, and performance of the Work. 

D. Bidder has considered the information known to Bidder itself; information commonly known 
to  contractors  doing  business  in  the  locality  of  the  Site;  information  and  observations 
obtained from visits to the Site; the Bidding Documents; and any Site‐related reports and 
drawings identified in the Bidding Documents, with respect to the effect of such information, 
observations, and documents on (1) the cost, progress, and performance of the Work; (2) 
the means, methods, techniques, sequences, and procedures of construction to be employed 
by Bidder; and (3) Bidder’s safety precautions and programs. 

E. Bidder  agrees,  based  on  the  information  and  observations  referred  to  in  the  preceding 
paragraph, that no further examinations, investigations, explorations, tests, studies, or data 
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are necessary for the determination of this Bid for performance of the Work at the price bid 
and within the times required, and in accordance with the other terms and conditions of the 
Bidding Documents. 

F. Bidder is aware of the general nature of work to be performed by Owner and others at the 
Site that relates to the Work as indicated in the Bidding Documents. 

G. Bidder has given Engineer written notice of all conflicts, errors, ambiguities, or discrepancies 
that  Bidder  has  discovered  in  the  Bidding  Documents,  and  confirms  that  the  written 
resolution thereof by Engineer is acceptable to Bidder. 

H. The Bidding Documents are generally sufficient to indicate and convey understanding of all 
terms and conditions for the performance and furnishing of the Work. 

I. The  submission of  this Bid  constitutes  an  incontrovertible  representation by Bidder  that 
Bidder has complied with every requirement of this Article, and that without exception the 
Bid  and  all  prices  in  the  Bid  are  premised  upon  performing  and  furnishing  the Work  as 
awarded and required by the Bidding Documents. 

ARTICLE 4 – BIDDER’S CERTIFICATION 

4.01 Bidder certifies that: 

A. This Bid is genuine and not made in the interest of or on behalf of any undisclosed individual 
or entity and  is not submitted  in conformity with any collusive agreement or rules of any 
group, association, organization, or corporation; 

B. Bidder has not directly or indirectly induced or solicited any other Bidder to submit a false or 
sham Bid; 

C. Bidder has not solicited or induced any individual or entity to refrain from bidding; and 

D. Bidder has not engaged in corrupt, fraudulent, collusive, or coercive practices in competing 
for the Contract.  For the purposes of this Paragraph 4.01.D: 

1. “corrupt practice” means the offering, giving, receiving, or soliciting of any thing of value 
likely to influence the action of a public official in the bidding process; 

2. “fraudulent  practice” means  an  intentional misrepresentation  of  facts made  (a)  to 
influence the bidding process to the detriment of Owner, (b) to establish bid prices at 
artificial non‐competitive levels, or (c) to deprive Owner of the benefits of free and open 
competition; 

3. “collusive practice” means a scheme or arrangement between  two or more Bidders, 
with or without the knowledge of Owner, a purpose of which is to establish bid prices 
at artificial, non‐competitive levels; and 

4. “coercive  practice”  means  harming  or  threatening  to  harm,  directly  or  indirectly, 
persons or their property to influence their participation in the bidding process or affect 
the execution of the Contract. 
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ARTICLE 5 – BASIS OF BID 

5.01 Bidder will  complete  the Work  in accordance with  the Contract Documents  for  the  following 
price(s): 

BASE BID:       

Item          Estimated         Unit                        Total 
No.  Description      Quantity     Unit        Cost                          Cost 

001  Mobilization & Demobilization          1       L.S.     $________  _____     $______              _______ 

002  Haul & Placement of Beach Fill  290,000     C.Y.     $_______  _____     $______              _______ 

003  Payment & Performance Bonds          1        L.S.     $_______  _____     $______              _______ 

TOTAL PROJECT COST 
(Base Bid) 

$ 

 

Bidder acknowledges that (1) each Bid Unit Price includes an amount considered by Bidder to be 
adequate to cover Contractor’s overhead and profit for each separately identified item, and (2) 
estimated quantities are not guaranteed, and are solely for the purpose of comparison of Bids, 
and final payment for all unit price Bid  items will be based on actual quantities, determined as 
provided in the Contract Documents.  See Paragraph 5.02 for additional quantity information.  

 

The total of Item Nos. 1 through 3 (Base Bid) inclusive is:  

 

____________________________________________________________________________ 

_______________________________________________dollars and cents (in words). 

 

Estimated Production Rate (Base Bid):   

Bidder estimates a daily production rate of ______________ cy/day.   

 

ALTERNATE/DISCRETIONARY BID ITEMS:       

NO. ITEM UNITS ESTIMATED 
QUANTITY 

UNIT 
COST 

TOTAL 
ESTIMATED 

A1  Section “A” Mobilization & 
Demobilization 

L.S.  1     

A2  Section “A” Haul & Placement of 
Beach Fill 

Cubic Yards  78,000     
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A3  Payment & Performance Bonds for 
Section “A” 

L.S.  1     

B1  Section “B” Mobilization & 
Demobilization 

L.S.  1     

B2  Section “B” Haul & Placement of 
Beach Fill 

Cubic Yards  72,000     

B3  Payment & Performance Bonds for 
Section “B” 

L.S.  1     

C1  Section “C” Mobilization & 
Demobilization 

L.S.  1     

C2  Section “C” Haul & Placement of 
Beach Fill 

Cubic Yards  84,000     

C3  Payment & Performance Bonds for 
Section “C” 

L.S.  1     

D1  Section “D” Mobilization & 
Demobilization 

L.S.  1     

D2  Section “D” Haul & Placement of 
Beach Fill 

Cubic Yards  79,000     

D3  Payment & Performance Bonds for 
Section “D” 

L.S.  1     

E1  Section “E” Mobilization & 
Demobilization 

L.S.  1     

E2  Section “E” Haul & Placement of 
Beach Fill 

Cubic Yards  86,000     

E3  Payment & Performance Bonds for 
Section “E” 

L.S.  1     

NOTE:  Alternate/Discretionary Bid Items may not be awarded and are not included in the Total Project 
Cost (Base Bid).   Discretionary Bid Items will not be utilized to determine the lowest responsive Bidder 
for the Base Bid.  There shall be no change in any Unit Price for the Discretionary Bid Items regardless of 
the change in quantity.  Alternate/Discretionary Bid Items are not required to be filled out.  The OWNER 
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reserves the right to award portions of the Contract to any combination of Bidders that is in the best 
interest of the OWNER. 
 

Estimated Production Rate (Alternate/Discretionary Bids):   

Bidder estimates a daily production rate of ______________ cy/day.   

 

5.02  Pending questions and information from potential Bidders, Owner reserves the right to provide 
Bid Addendum. 

ARTICLE 6 – TIME OF COMPLETION 

6.01 Bidder agrees that the Work will be substantially complete and will be completed and ready for 
final payment in accordance with the Agreement on or before the dates or within the number of 
calendar days indicated in the Agreement. 

6.02 Bidder accepts the provisions of the Agreement as to liquidated damages. 

ARTICLE 7 – ATTACHMENTS TO THIS BID 

7.01 The following documents are submitted with and made a condition of this Bid: 

A. Required Bid security; 

B. List of Proposed Subcontractors; 

C. List of Proposed Suppliers; 

D. Contractor’s License Number or Evidence of Bidder’s ability to obtain a State Contractor’s 
License and a covenant by Bidder to obtain said  license within the time for acceptance of 
Bids; 

E. Required Bidder Qualification Statement with supporting data (see Section F);  

F. List of Equipment; and 

G. Work Plan, including proposed methods and schedule. 

H. Current copy of IRS Form W9 

I. Current certificate of insurance 

ARTICLE 8 – DEFINED TERMS 

8.01 The terms used in this Bid with initial capital letters have the meanings stated in the Instructions 
to Bidders, the Agreement, and any associated Conditions. 

 

(REMAINDER OF PAGE INTENTIONALLY LEFT BLANK) 
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ARTICLE 9 – BID SUBMITTAL 

BIDDER: [Indicate correct name of bidding entity] 

 

By: 
[Signature]   

[Printed name]   

(If Bidder is a corporation, a limited liability company, a partnership, or a joint venture, attach 
evidence of authority to sign.) 

Attest: 
[Signature]   

[Printed name]   

Title:   

Submittal Date:   

Address for giving notices: 

 

 

 

Telephone Number:   

Fax Number:   

Contact Name and e‐mail address:   

   

Bidder’s License No.:   

 
(where applicable) 
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GENERAL SPECIFICATIONS 

 

1.0  SCOPE 

1.1  General.    The  work  covered  by  the  descriptions  found  in  this  section  is  detailed 
throughout  the  Contract  Documents  and  Specification  Sections.    The  work  consists  of:  (i) 
furnishing all plant, labor, equipment, supplies and material; and (ii) of performing all operations 
in connection with excavating, conveying and placing beach fill material onto the North Topsail 
Beach shoreline of Onslow County, North Carolina within  the  lines, grades, and cross‐sections 
specified in these Documents and on the Drawings. 

2.0  ORDER OF WORK 

2.1  Work  Plan.    The  CONTRACTOR  shall  propose  the  plan  of work,  the  proposed  beach 
access corridor(s), and the staging areas to the ENGINEER and OWNER within sixty (60) days of 
the contingent Notice of Award.  The final work plan and staging areas shall be negotiated with 
the  ENGINEER  and  OWNER.    Locations  of  the  project  limits  are  shown  on  the  Drawings.   
Potential staging areas are provided in the drawings. 

3.0  REPORTING REQUIREMENTS 

3.1  Daily Reports.  The CONTRACTOR shall be required to prepare and submit daily one (1) 
copy of  a Daily Quality Control Report on  a  standard  form  approved before  the  initiation of 
construction activities by the ENGINEER.   

3.2  Quality Control Report.  Construction progress, delays, communications, environmental 
site  conditions,  testing  performed,  and  change  directives  shall  be  summarized  on  the  Daily 
Quality Control Report (or a similar form subject to ENGINEER approval).  In addition to the daily 
report,  one  copy  of  all  updates  to  the  critical  path  schedule  covered  in  the  GENERAL 
SPECIFICATIONS,  paragraph  4.1,  shall  be  submitted  to  the  ENGINEER  on  or  before  progress 
meetings.   This action  shall commence at  the beginning of  the  first week of construction and 
continue through project completion. 

3.4  Pre‐Construction  Submittals.   Within  sixty  (60)  calendar  days  after  the  date  of  the 
contingent Notice of Award and prior to construction (whichever comes first), the CONTRACTOR 
shall  submit,  in  completed  form,  the  following  items  in  either  completed  or  draft  form  for 
review by the OWNER prior to the pre‐construction conference: 

 Certificate of Insurance 

 Critical Path Schedule and Work Plan (see Section 4.1 herein) 

 Letter Appointing Superintendent 

 Power  of  Attorney  and  Certified  Copy  of  Resolution  for  Local  Representative  (if 
local representative will be allowed to sign Contract Documents) 

 Contractor Quality Control Plan 

 Environmental Protection Plan 

 Accident Prevention Plan 
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 Hurricane and Severe Storm Plan 

 List of Subcontractors 

 Payment and Performance Bond 

 Other Items as may be specified elsewhere 

4.0  PROJECT SCHEDULE AND COMPLETION DATE 

4.1  Critical Path Schedule and Completion Date.  The work shall be completed in the most 
effective manner according  to project  timing and critical path management.   The Critical Path 
Schedule  shall be  consistent with  timing  indicated within  the Work Plan and  shall  indicate all 
major milestones of construction progress, completion projection dates, and labor requirements 
in order to complete construction.  An updated schedule shall be prepared and delivered to the 
ENGINEER on a biweekly  (every  two weeks) basis  to describe  in detail any deviation  from  the 
Drawings or approved Critical Path Schedule.   The CONTRACTOR must demonstrate  sufficient 
labor  and  equipment  availability  to  ensure  project  completion within  the  period  specified  in 
these Documents. 

4.2  Required Meetings.  The ENGINEER will notify the CONTRACTOR of the date and site for 
the  pre‐construction  conference.    A  schedule  of  all  submittals  required  during  project 
construction  will  be  discussed  at  the  pre‐construction  conference  meeting  and  the 
CONTRACTOR will  be  informed  of  all  procedures  and  lines  of  authority  and  contractual  and 
administrative matters pertaining to the Contract. 

The CONTRACTOR will be notified by the ENGINEER of the date and site for Progress Meetings 
that  will  be  scheduled  on  an  as‐needed  basis.    The  CONTRACTOR's  Superintendent,  major 
Subcontractors, OWNER and ENGINEER shall be required to attend such meetings. 

4.3  Project Completion Sequence.  Base Bid construction sequencing (north to south versus 
south to north) is at the discretion of the CONTRACTOR.  Alternate/Discretionary items A, B, C, 
D, and E shall be completed in alphabetical order or as awarded.  Upon completion of beach fill 
construction,  the  CONTRACTOR  shall  notify  the  OWNER  and  ENGINEER  in  writing.    The 
ENGINEER shall perform a complete site inspection and indicate in writing to the CONTRACTOR 
all items requiring further attention for either completion or correction.  The CONTRACTOR shall 
then  take  steps  necessary  to  correct  and/or  complete  each  item  and  notify  the  OWNER  in 
writing of project completion.  The ENGINEER shall then perform the final inspection and inform 
the  OWNER  as  to  the  status  or  need  for  final  acceptance.    Final  submittals  from  the 
CONTRACTOR  will  then  be  made  concerning  the  CONTRACTOR’s  waiver  of  liens,  special 
guarantees  and  bonds,  subcontractors  and  suppliers,  lien  waivers  against  property  of  the 
OWNER, and final payment estimate.  The OWNER will retain five percent of the contract price 
until final acceptance is complete. 

5.1 MEASUREMENT OF QUANTITIES 

5.1  General.   

Quantity  surveys  will  be  performed  in  accordance  with  this  section  and  “Layout  of Work” 
(Section 7.0).  

If  acceptability  is  not  acquired  after  performing  one  resurvey  of  an  Acceptance  Section,  a 
meeting shall be held between the CONTRACTOR and the engineer to expeditiously resolve the 
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issue  causing  rejection  of  the  surveyed  quantity.  CONTRACTOR  equipment  and  personnel 
standby time to resolve acceptability of the survey shall be at the CONTRACTOR’s expense. 

Quantity surveys shall be conducted by the ENGINEER, and the data derived from these surveys 
shall  be  used  in  computing  the  quantities  of  work  performed  and  the  actual  construction 
completed and in place. Quantity surveys include: 

 Pre‐Fill Survey – Topographic  survey conducted by  the ENGINEER of  the beach within 
the fill area as indicated on the plans. This survey is to be completed a minimum of 48 
hours prior to fill placement. 

 Compliance Surveys of Borrow Area – The ENGINEER shall conduct compliance surveys 
of the borrow area pit(s) as required by permit conditions. 

 Progress  Surveys  –  Surveys  conducted  by  the  ENGINEER  on  a  daily  basis  and will  be 
provided to the CONTRACTOR within 24 hours. 

 Post‐Fill Survey – Topographic survey conducted by the ENGINEER of the beach within 
the fill area as indicated on the plans. 

5.1.  Pre‐Fill Surveys.   The CONTRACTOR shall give a minimum of 48 hours advance 
notice,  in writing,  to  the  ENGINEER of  the need  for  a pre‐fill  survey. The  surveys  are 
required  for payment and  for  final acceptance of  the project. Pre‐Construction survey 
will be completed by the Owner’s Surveyor.  

5.2.  Post‐Fill Surveys.  The basis of measurement of quantities for payment shall be 
the comparison of the Pre‐Construction Surveys and the Post‐Construction Acceptance 
Surveys.    Final  calculations  of  quantities  shall  be  conducted  by  the  ENGINEER.    The 
CONTRACTOR shall conduct Post‐Construction Acceptance Surveys on shoreline sections 
of approximately  five hundred  (500)  feet.   CONTRACTOR shall give 24 hours advanced 
notice,  in  writing,  to  the  Engineer  of  the  need  for  a  Post‐Construction  survey.  The 
surveys are required for payment for final acceptance of the project. 

5.3.  Erosion During Contract.   The CONTRACTOR  shall not be held  responsible  for 
erosion caused by significant waves (such as those caused by storms) after the beach fill 
has  been  satisfactorily  placed  and  accepted  by  the  ENGINEER,  except  that  the 
CONTRACTOR  will  be  required  to  perform  the  dressing  specified  in  the  Technical 
Specifications.   

6.0  FINAL CLEAN‐UP 

6.1  General.  The CONTRACTOR  shall  remove  all  temporary  construction  facilities  such  as 
stockpiles  of  excess  or  waste  materials,  temporary  equipment,  staking  and  markers  and 
equipment; or, other debris removed or created as a result of the execution of this Contract. 

7.0  LAYOUT OF WORK 

7.1  Control Points.  The ENGINEER has  specified  control points on  the baseline  along  the 
North  Topsail  Beach  shoreline  within  and  adjacent  to  the  project  area.    The  control  point 
coordinates are referenced to the North Carolina State Plane system, NAD83, U.S. Survey feet.  
Each point is indicated on the Drawings and a table of the State Plane Coordinates (NAD83) for 
each are  shown  in  the Drawings.   The CONTRACTOR  shall establish  intermediate benchmarks 
and vertical control as well as set a construction baseline prior to the commencement of placing 
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fill material as needed.  The CONTRACTOR shall coordinate with the ENGINEER to establish the 
intermediate benchmarks.   

7.1.1  Control  Point  Modifications.    From  the  benchmarks,  control  data,  and 
elevations established by the ENGINEER (and CONTRACTOR’s  intermediate points), the 
CONTRACTOR  shall  complete  the  layout  of  work  and  shall  be  responsible  for  all 
measurements  that  may  be  required  for  the  execution  of  the  work,  subject  to 
modifications that the ENGINEER may require to meet changes in conditions at the work 
site. 

7.1.2  Temporary Benchmarks.   The CONTRACTOR shall  furnish, at his own expense, 
such stakes, templates, platforms, equipment, tools and material, and all  labor as may 
be required  in  laying out any part of the work from the benchmarks, control data, and 
elevations established by the ENGINEER.  All grade stakes shall be removed intact after 
filling.    It  shall  be  the  responsibility  of  the  CONTRACTOR  to  protect  and maintain  all 
permanent  and  temporary benchmarks,  stakes  and other markers  established by  the 
ENGINEER throughout the construction of the project unless authorized to remove them 
by the ENGINEER.  If the benchmarks or temporary markers are destroyed or damaged 
by the CONTRACTOR prior to their authorized removal, at the ENGINEER's discretion the 
benchmarks or  temporary markers  shall be  replaced and  the  cost deducted  from any 
amounts due or to become due to the CONTRACTOR. All temporary markers and stakes 
placed by the CONTRACTOR must be removed upon completion of the project. 

7.1.3  Profile  Acceptance/Payment  Surveys.  Profile  acceptance  surveys  will  be 
conducted by the ENGINEER at  intervals not to exceed 100’ along  the beach  template 
and  shall  be  used  as means  for  determining  in‐place material.  The  pre‐construction 
surveys conducted by the ENGINEER shall be used with the post construction surveys by 
the ENGINEER to determine in‐place material using the end area method. 

8.0  PHYSICAL DATA 

8.1  General.    Data  and  information  furnished  or  referred  to  below  are  for  the 
CONTRACTOR's  information.   The OWNER shall not be responsible for any  interpretation of or 
conclusion drawn from the data or information by the CONTRACTOR. 

8.2  Geotechnical Data.   The  indications of physical conditions on  the Drawings and  in  the 
TECHNICAL SPECIFICATIONS are the result of site investigations by surveys.  Appendix C presents the 
upland sand mine information and summary geotechnical analysis.   

8.3  Project Site.   The project  site  is  located along  the oceanfront of North Topsail Beach, 
Onslow County.   Project Work is on North Topsail Beach between Stations 582+00 and 650+00 
(Base  Bid).  Alternate/Discretionary  bid  sections  are  located  between  Stations  767+00  and 
894+00.  The project site is accessible by road, and construction access location are indicated on 
the Drawings.   

8.4  Water Levels.  Water levels in the project area are mainly affected by tidal fluctuations 
of  the Atlantic Ocean.   Tidal predictions and historical water  levels  in  the project vicinity are 
available  from  NOAA  on  the  web  at  http://co‐ops.nos.noaa.gov/.    The  project  area  is  also 
subject to storm surges due to hurricanes, tropical storms, and extratropical storms.   
Elevations of tidal datums referred to mean lower low water (NAVD) are as follows: 
 

MEAN HIGH WATER (MHW)                             = +1.1 FEET 
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NORTH AMERICAN VERTICAL DATUM – NAVD88         = 0.0 FEET    
MEAN LOW WATER (MLW)                             = ‐1.7 FEET 

 
8.5  Climatological and Meteorological Conditions.   The project area  is  subject  to  tropical 
storms and hurricanes from June through November, and to windy and rainy weather, including 
severe  lightning  storms and other  sudden and  locally  severe meteorological occurrences  that 
approach hurricane conditions, during any time of  the year.   The CONTRACTOR shall maintain 
full‐time monitoring  of  the NOAA marine weather  broadcasts,  and  avail  themselves  of  such 
other  local  commercial  weather  forecasting  services  as  may  be  available.    It  shall  be  the 
CONTRACTOR's responsibility to obtain information concerning rain, wind, and wave conditions 
that  could  influence  operations.    References  are made  to  the  following  publications  which 
contain climatological and meteorological observations and data. 

8.5.1  Local Climatological Data.   Monthly  Summary, published by NOAA, Asheville, 
North Carolina.  Subscription price and ordering information available from the National 
Climatic  Data  Center,  Federal  Building,  Asheville,  NC    28801.    This  publication  gives 
hourly wind speed and direction observations.  The annual summary gives a summary of 
the observations for the period of record. 

8.5.2  Summary of  Synoptic Meteorological Observations.   North American Coastal 
Marine  Areas  Atlantic  and  Gulf  Coasts.    Produced  by  Naval  Weather  Service,  US 
Department of Commerce.   Distributed by National Technical  Information Service, US 
Department of Commerce. 

8.5.3  Wave Information.  Wave hindcast data is available through Wave Information 
Studies  (WIS)  conducted by  the US Army Corps of  Engineers  and  is  accessible  to  the 
public online at http://www.frf.usace.army.mil/wis/.   

8.5.4  Tide Predictions.  NOAA tide prediction tables are available online and software 
is available based on the NOS tide tables that predicts the tides and tidal currents in the 
project vicinity at discrete time intervals during the day.     

8.5.5  Weather  Forecasts.    Services  exist  that will  telefax weather  forecasts  of  sea 
conditions  on  a  daily  basis.    One  such  service  is  “Ocean  Weather,  Inc.”  at: 
http://www.oceanweather.com/. 

9.0  HURRICANE AND SEVERE STORM PLAN 

9.1  Plan  Submittals.    Within  thirty  (30)  calendar  days  after  the  Notice  of  Award,  the 
CONTRACTOR shall submit as an attachment  to his Accident Prevention Plan, a Hurricane and 
Severe  Storm Plan  to  the ENGINEER  and OWNER  for  review  and  acceptance.   This plan  shall 
include but not be limited to the following: 

 List of the equipment to be used on the job and its ability to handle adverse weather. 

 Methods of securing equipment not moved. 

 Plan of evacuation to  include  interim measures,  i.e.,  immediate reaction plans to be 
taken for all storm occurrences, particularly sudden/flash storms. 
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10.0  PRESERVATION OF HISTORICAL, ARCHEOLOGICAL, AND 
  CULTURAL RESOURCES 

10.1  Discovery.    If  any  artifact  or  other  objects  of  antiquity  that may  have  scientific  or 
historical value, or may be of  interest  to  the public are discovered,  located and/or  recovered, 
the  CONTRACTOR  shall  immediately  notify  the  ENGINEER.    The  CONTRACTOR  shall  cease  all 
activities that may result in the destruction of these resources and shall prevent employees from 
trespassing on, removing, or otherwise damaging such resources. 

 
11.0  SITE OBSERVATION 

11.1  General.    The  ENGINEER  shall  observe  the  establishment  of  horizontal  control work 
(survey layout, ranges, station flags, shore‐based control for GPS, etc.) and vertical control work, 
upland cross sections, construction elevations top/invert, maximum/minimum elevations, etc.), 
but  the presence of  the  ENGINEER’s  representative  shall not  relieve  the CONTRACTOR of his 
responsibility  for  proper  execution  of  work  in  accordance  with  the  specifications.    The 
CONTRACTOR will be required: 

 To furnish, on the request of the ENGINEER, suitable transportation from all points on 
shore designated by the ENGINEER, and to and from the beach placement areas. 

11.2  Compliance.   Should the CONTRACTOR refuse, neglect, or delay compliance with these 
requirements, the specific facilities may be furnished and maintained by the ENGINEER and the 
cost thereof will be deducted from any amounts due or to become due the CONTRACTOR. 

 

 

END OF SECTION 
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Section I 
 

ENVIRONMENTAL PROTECTION 
 
 
1.0 SCOPE 
 
1.1  The Work specified in this section consists of providing all equipment, materials, and labor and 
performing all work required to prevent environmental pollution and damage as a result of construction 
operations under this Contract.  For the purpose of this specification, environmental pollution and damage 
are defined as the presence of chemical, physical, or biological elements or agents which adversely affect 
human health or welfare; unfavorably alter ecological balances of importance to human life; affect other 
species of importance to man; or degrade the utility of the environment for aesthetic, cultural and/or 
historical purposes.  The control of environmental pollution requires consideration of air, water, and land 
resources.  Management of visual aesthetics, solid and liquid waste, and noise are associated issues 
within environmental protection steps.   
 
1.2  The CONTRACTOR shall establish and maintain quality control for environmental protection of all 
items set forth herein.  The CONTRACTOR shall conform to all specifications listed in this section as well 
as to federal, state, and local laws and regulations.   
 
1.3  The CONTRACTOR shall comply with all requirements anticipated of the state and federal 
jurisdictional permits held by the OWNER.   
 
1.4  The CONTRACTOR shall employ best management practices at all times during construction to 
minimize turbidity, sedimentation, and erosion at the borrow areas and fill sites.      
 
1.5  If historical or archaeological artifacts are discovered at any time within the Project site, the 
CONTRACTOR shall immediately notify OWNER and ENGINEER.  
 
1.6  Assurance of compliance with this section by any Subcontractors on the Project shall be the 
responsibility of the CONTRACTOR. 
 
1.7  The ENGINEER shall notify the CONTRACTOR and OWNER in writing of any observed 
noncompliance with the aforementioned federal, state, or local laws, regulations, permits, and any 
elements of this section of these specifications.  The CONTRACTOR shall be required to take immediate 
corrective action.  If the CONTRACTOR fails or refuses to comply promptly, the ENGINEER or OWNER 
may issue an order stopping all or part of the Work until satisfactory corrective action has been taken. 
 
2.0 TURBIDITY CONTROL 
 
The CONTRACTOR shall conduct excavation, transport, and beach fill placement operations in a manner 
to minimize turbidity and shall conform to all water quality standards as prescribed by North Carolina 
Administrative Code.   
 
3.0 PROTECTION OF ENVIRONMENTAL RESOURCES 
 
3.1  All environmental resources within the Project boundaries and those affected outside the limits of 
permanent work under this Contract shall be protected throughout Project duration and shall be the 
CONTRACTOR's responsibility until notice of final Project acceptance.  The CONTRACTOR shall confine 
their activities to areas defined by the Drawings and Specifications. 
 
3.2  Prior to any construction, the OWNER shall identify all land resources to be preserved within the 
CONTRACTOR's work area as shown on the Drawings.  Contractor shall replace damaged or destroyed 
vegetation, decks, walkovers, roadway, mailboxes, upland infrastructure, etc. at his own expense. 
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3.3  The CONTRACTOR shall limit all beach activity within the alongshore limits of the Project to areas 
defined by the Drawings and Specifications.  The CONTRACTOR shall not remove, cut, deface, injure, or 
destroy any land resource without special permission by the OWNER.  Monuments and markers shall be 
protected before construction operations commence.  Where construction operations are to be conducted 
during dawn and dusk, the marks shall be visible.  The CONTRACTOR shall convey to his/her personnel 
and Subcontractors the purpose for marking and/or protection for all necessary objects.  The location of 
the CONTRACTOR's field offices, staging areas, stockpile storage, and any temporary buildings shall be 
placed in areas approved by the OWNER.   
 
3.4  Runoff from the construction site shall be controlled to retard and divert runoff to protected drainage 
courses, and any measures required by area-wide plans pre-approved by NCDEQ.   
 
3.5  Solid wastes (including clearing debris) shall be handled in environmentally sound manners, placed 
in containers, and discarded on regular schedules.  It shall be the CONTRACTOR's responsibility to 
maintain all work areas to acceptable standards and to transport all solid waste off the properties and 
dispose of according to federal, state, and local requirements for solid waste.  Chemical waste shall be 
stored in corrosion resistant containers, removed from the Work area and disposed of in accordance with 
federal, state, and local regulations.  Discarded materials other than those which can be included in the 
solid waste category shall be handled as directed by the OWNER. 
 
3.6  No storage or transfer of petroleum products shall take place on the beach.  The CONTRACTOR 
must: 

 Prevent oil or other hazardous substances from entering the ground, drainage or local bodies of 
water. 

 Provide containment, diversionary structures or equipment to prevent discharge oil or other 
hazardous substances from reaching a watercourse or entering the ground. 

 Take immediate action to contain and clean up any spill of oily substances, petroleum products and 
hazardous substances. 

 Immediately report such spills to the OWNER.  Absorbent materials capable of absorbing the 
contents of the largest single tank shall be kept on site. 

  
3.7  The CONTRACTOR shall protect all coastal wetland resources during all phases of the Project.  At 
no time shall the CONTRACTOR be permitted to excavate, stage equipment, or operate equipment over 
any coastal wetland resources.  The CONTRACTOR shall use all means necessary to prevent impacts to 
the coastal wetland resources outside the approved and designated limits of the Work.  The 
CONTRACTOR shall note that the State of North Carolina has levied fines on those who damage coastal 
wetland resources.   
 
 
4.0 DUST AND NOISE CONTROL 
 
5.1  The CONTRACTOR shall be required to maintain all access roads, ingress routes, egress routes, 
and all other work areas within or without the Project boundaries free from dust which would cause a 
hazard or nuisance to others. 
 
5.2  All excavation, hauling, and beach fill placement equipment used for this Work shall be equipped with 
satisfactory mufflers or other noise abatement devices to be approved by the OWNER.  The use of horns 
and whistle signals shall be held to the minimum necessary in order to assure as safe and as quiet an 
operation as possible.  The CONTRACTOR shall conduct their operations so as to comply with all federal, 
state, and local laws pertaining to noise and follow any additional OWNER guidelines.   
 
5.0 POST-CONSTRUCTION CLEAN-UP 
 
The CONTRACTOR shall remove all evidence of temporary construction facilities at the Project sites, 
staging areas, and borrow sites including but not limited to: haul roads, work areas, structures, 
foundations of temporary structures, and waste or excess material stockpiles.  The CONTRACTOR shall 
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restore all landscape features (including but not limited to dune crossovers/decks) damaged or destroyed 
during construction operations outside the limits of the proposed work area.  This Work shall be 
accomplished at the CONTRACTOR's expense and subject to the approval of the OWNER.  Essentially, 
the CONTRACTOR shall return all areas (including roads/infrastructure used by equipment) to as near 
pre-construction as possible and agreed to by the OWNER.   
 
6.0 PAYMENT 
 

 The cost of the work covered under this section and all costs in connection therewith shall be included in 
the contract lump sum or unit prices for mining, stockpiling, transport, and placement of beach compatible 
sand on North Topsail Beach. 
 

 
END OF SECTION 
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Section J 
 

TECHNICAL SPECIFICATIONS  
 
 
1.0 GENERAL 
 
The Work consists of: (i) furnishing all plant, labor, equipment, supplies and material; (ii) performing all 
operations  in connection with excavating, transporting, and placing approximately 290,000 cubic yards 
of beach  fill material along North Topsail Beach  in  the  locations shown on the Drawings  (for the Base 
Bid).   All  transport  and  placement  of  sand  shall  be  accomplished  using  land‐based  equipment.    The 
Alternate/Discretionary  items,  if  awarded,  may  be  up  to  423,000  cubic  yards  total  for  excavation, 
transport, and placement.   

There  are  necessary  measures  for  the  protection  of  the  environment.  Environmental  protection 
requirements  under  this  contract  are  as  important  to  overall  completion  of work  as  other  technical 
aspects.  Failure  to meet  the  requirements  of  these  specifications  for  environmental  protection may 
result  in work  stoppages, or  termination  for default. No part of  the  time  lost due  to  any  such work 
stoppages shall be made the subject of claims for extension of time or for excess costs or damages by 
the Contractor. If the Contractor fails or refuses to promptly repair any damage caused by violation of 
the provisions of these specifications, the Owner may have the necessary work performed and charge 
the cost thereof to the Contractor. 

1.1  Critical Path Schedule and Completion Date.  The Work shall be completed in the most effective 
manner according  to Project  timing and  critical path management.   The CONTRACTOR  shall  submit a 
detailed Project plan and critical path schedule to the ENGINEER and the OWNER for Approval prior to 
commencement of Construction.  The critical path schedule shall be consistent with the timing indicated 
within  these documents  and  shall  indicate  all major milestones of  construction progress,  completion 
projection  dates,  and  labor  requirements  to  complete  construction  according  to  Article  4  of  the 
Agreement (Section B) and Contract Documents.  An updated schedule shall be prepared and delivered 
to  the  OWNER  and  ENGINEER  on  a  biweekly  basis  to  describe  in  detail  any  deviation  from  the 
construction plan or approved critical path schedule.   
 
1.2  Required Meetings.   The ENGINEER will notify  the CONTRACTOR of  the date and  site  for  the 
pre‐construction  conference  (possibly  on‐line).    A  schedule  of  all  submittals  required  during  Project 
construction shall be discussed at the pre‐construction conference meeting, and the CONTRACTOR shall 
be  informed  of  all  procedures  and  lines  of  authority  and  contractual  and  administrative  matters 
pertaining to the Contract.   
 
The CONTRACTOR shall be notified by the ENGINEER of the date and site for Progress Meetings that will 
be  scheduled on an as‐needed basis.   The CONTRACTOR's  Superintendent, major  SUBCONTRACTORs, 
the OWNER’s site representative, and ENGINEER shall be required to attend such meetings.  ENGINEER 
may participate via teleconference. 
 
1.3    Equipment.    The  CONTRACTOR  shall  keep  on  the  Project  equipment  which  shall meet  the 
requirements of  the Work.   All equipment  for use during beach  fill  transport and placement  shall be 
capable of operating  in  the conditions of  the project area  located on  the Atlantic Ocean  shoreline of 
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North  Topsail  Beach.    All  equipment  used  on  this  project  must  follow  existing  OSHA  and  State 
requirements for safety and proper working condition.  The equipment shall be subject to inspection by 
the OWNER or ENGINEER at all times.  No reduction in the capacity of the equipment employed on the 
Work  shall  be  made  except  by  written  permission  of  the  ENGINEER.    It  is  the  CONTRACTOR’s 
responsibility  for safekeeping of all equipment at  the beach and upland areas  for  the duration of  the 
Project.   
 
2.0  EXCAVATION 
 
2.1  General Plan.   All excavation of material shall be performed  in accordance with the approved 
work plans and  requirements specified herein. Excavation must be  from an approved borrow area(s).  
Stockpiling and screening at the mine site is also required prior to hauling.   
 
2.2 Borrow Areas.  Both the ST Wooten sand mine and the 421 Sand mine are currently permitted 
for  the  Base  Bid  project.  Permitting  for  the  Alternate/Discretionary  project  sections  are  underway.  
Permit  conditions  require  strict  monitoring  of  sediment  quality  and  compatibility.    It  shall  be  the 
CONTRACTOR’s  responsibility  to  negotiate  with  the  borrow  areas  the  cost  of  the  material  and 
responsibility  for all excavation, screening, and  loading.   Other sand mines can be  included  in  the bid 
however they must be reviewed by permitting agencies prior to acceptance (see 2.3).   
 
2.2.1 Sand,  silt,  shell,  stumps, debris  and other obstacles may be encountered.    Sieve  analysis has 
been performed at both permitted sites and grain size  information  is provided  in Appendix C.   Permit 
conditions require screening at the borrow site occurs.    Material excavated from the borrow area shall 
be screened for debris larger than ¾ inches prior to hauling.   
 
2.2.2 Non‐beach  compatible material will not be  accepted  for beach  fill.    If  rock,  rubble, debris or 
undesirable sediment (based on color, texture, grain size or fines content) is encountered in the areas of 
excavation,  the  CONTRACTOR  shall  immediately  coordinate  with  the  OWNER’S  REPRESENTATIVE.  
Adjustments  to  the  excavation  shall  be made  at  the discretion of  the OWNER’S REPRESENTATIVE or 
ENGINEER.  Stock piling or relocating to another section of the borrow area as dictated by the OWNER’S 
REPRESENTATIVE shall not be construed as a change of conditions and this relocation shall be executed 
at no additional cost to the OWNER.   
 
2.3  Alternate Borrow Areas: The OWNER encourages  the use of alternative borrow area(s) which 
contain high quality beach  compatible material.    If Bidder proposes alternative borrow  source(s),  the 
Bidder  must  provide  documentation  of  existing,  valid  mining  permit(s)  and  sufficient  geotechnical 
information  indicating  that  the  site  contains  a  sufficient  volume  of  beach  compatible  material  to 
complete  the beach  fill project.   Supporting documentation must be submitted with the Bid proposal.  
Any proposed  alternate borrow  area(s)  is  subject  to  the  approval of  the OWNER  and ENGINEER  and 
permitting agencies. 
 
2.4  CONTRACTOR  acknowledges  that  the  ENGINEER  and  OWNER’S  REPRESENTATIVE  retain  the 
authority  to  reject sediment, excavated  from within  the approved  limits,  for placement within  the  fill 
area.    Samples  of  the  fill may  be  collected  and  tested  by  the  OWNER  periodically  throughout  the 
construction project at OWNER’S expense.   In the event that unsuitable material  is detected as part of 
these  procedures,  the  CONTRACTOR  shall  immediately  stop  furnishing  such  material  and  shall  be 
responsible  for  immediately  removing  the unsuitable material prior  to any  further  construction.   Any 
unsuitable material shall be removed at the expense of the CONTRACTOR in a manner approved by the 
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OWNER.   Verification surveys shall be conducted by the OWNER after  the CONTRACTOR has removed 
unacceptable materials and replaced it with beach compatible material to the template designed by the 
ENGINEER.  
 
 
3.0  EXCAVATED MATERIAL TRANSPORT 
 
3.1  General.  The CONTRACTOR shall transport excavated material from the borrow area to the fill 
area by truck hauling.  Placement at the fill site shall be by either truck dumping or pan equipment.   
 

  3.2   Haul Routes.  The most efficient, permissible route from the borrow area to North Topsail Beach 
fill placement areas shall be utilized.   Haul routes are subject to OWNER approval and route approval 
status may change during the project based on current conditions.  The CONTRACTOR is responsible for 
complying with  all NCDOT,  County  and  other  local  regulations  regarding weight  limits  for  roads  and 
bridges utilized for transport of the fill material.  The CONTRACTOR is likewise responsible for complying 
with all applicable traffic, safety and speed laws.   

 
3.3   Spillage.  CONTRACTOR shall cover truck beds and shall not spill borrow materials in transit.  All 
dump trucks shall be kept  in good condition at all times and any  leaks shall be promptly and properly 
repaired.    Failure  to  repair  leaks  satisfactorily which  results  in  spillage may  result  in  suspension  of 
construction  without  additional  compensation.    No  payment  will  be made  for misplaced  or  spilled 
borrow materials.  The CONTRACTOR will be responsible for clean up of any misplaced or spilled borrow 
materials. 
 
3.4   Traffic  Control.    The  CONTRACTOR  shall  be  responsible  for  providing  and maintaining  public 
safety and traffic control (vehicular and pedestrian) along the approved haul route(s), access points, and 
all work areas according to local, county, state (including NCDOT), or federal regulations and as directed 
by the OWNER.   
 
3.5  Beach Access.  OWNER has a designated beach ingress/egress points as shown on the Drawings.  
Entry and exit from construction areas shall be only through those points specifically approved by the 
OWNER.  Additional access and staging areas, if required by the CONTRACTOR, shall be negotiated with 
the OWNER prior to commencement of the Work.   The CONTRACTOR may, at their expense, negotiate 
with private  landowners  to  secure  separate or additional  laydown and access points.   These  shall be 
subject to approval from the OWNER and ENGINEER as well as permitting agencies.  OWNER has several 
parcels  along/near  Gray  Street  which  can  be  potentially  used  for  staging.    The  2nd  Avenue  dune 
crossover will require removal.  Note that 2nd Avenue was used as a beach access for a 2020 truck haul 
project.  The first and main existing beach access along New River Inlet Road (see plans) can also be used 
for staging following coordination with OWNER.   
 
3.5.1   Initial improvement and maintenance of the ingress and egress routes is the responsibility of the 
CONTRACTOR.  Caution shall be used when accessing the beach since the area beaches are frequented 
by tourists and residents.    Existing beach/dune topography, vegetation, and upland improvements shall 
be disturbed only to the minimum extent necessary for construction and construction access and other 
authorized  activities.    To  the maximum  extent  feasible,  the CONTRACTOR  shall  limit  clearing  for  the 
access  (from  the  existing  pavement  to  the  beach).    The  CONTRACTOR  shall  avoid  disturbing  native 
vegetation wherever possible; any disturbance of existing native vegetation by the CONTRACTOR shall 
be restored by the CONTRACTOR at no additional cost to the OWNER. 
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3.6   Damage  to  Roads  and  Property.    The  CONTRACTOR  shall  be  responsible  for  any  damages 
caused  to  infrastructure, property,  landscaping, walkovers or natural  resources  that occur during  the 
course of excavation, transport, and placement of the borrow materials.       It  is strongly recommended 
that the CONTRACTOR properly photo‐document the pre‐construction condition of the fill and borrow 
area, and transport route(s) before commencing the Work.   The CONTRACTOR shall be responsible for 
maintenance of the haul route for the duration of the project.    

4.0  PLACEMENT OF BEACH FILL 
 
4.1   General.  Placement of the beach fill material shall be within the assigned reaches as shown on 
the Drawings. The Base Bid reach is defined as just south of Gray Street Beach Access (Station 650+00) 
to the Surf City limit (Station 582+00) as shown on the Drawings.   Preliminary cross‐sections shown on 
the Drawings are based on the placement of approximately 290,000 CY of fill material.  CONTRACTOR is 
notified that the OWNER or ENGINEER may exclude portions of these reaches for construction or alter 
the construction  sequencing, based on available  sediment quantities and  the construction  time  limits 
established  in  the  applicable  State  and  Federal  regulatory  permits.    Placement  of  fill  for  the 
Alternate/Discretionary  items  is  generally  located  in  Phase/Reach  4  and  separated  into  5  shoreline 
sections (A, B, C, D, and E).   
 
4.2   Construction Sequence.  The OWNER’s intended sequence for the Base Bid beach fill placement 
can proceed from south to north, or north to south.       For the Alternate/Discretionary  items A, B, C, D 
and E, sequencing will be alphabetical.     Timing constraints, final project sequencing, and awarded bid 
items may  require  CONTRACTOR  to  place  beach  fill  simultaneously  in  a  combination  of  alongshore 
reaches.   
 
4.3   Beach Debris.   The CONTRACTOR shall remove all driftwood and similar debris  lying within the 
construction  limits of  the beach  fill sections prior  to commencement of any construction activity.   All 
materials removed shall be disposed of at sites approved by the OWNER.  
 
4.4   Beach Fill Template.  Design cross‐sections call for a beach elevation of  +6.0 ft NAVD as shown 
on the Drawings, with corresponding unit fill volumes between  approximately 20 and 70 cubic yards per 
linear  foot  of  shoreline  (see  Plans).    Fill  templates  include  a  seaward  slope  of  one  vertical  on  three 
horizontal (1V:15H) from the seaward berm extension to the existing beach profile.  CONTRACTOR is not 
required  to  perform  grading  seaward  of  the mean high water  (MHW)  line  (+1.1  ft NAVD), however, 
CONTRACTOR shall conduct grading of the lower profile during times of low tide to the extent practical.     
No troughs or gaps should occur between the existing dune and the placed fill.  Some additional fill may 
be  required  (outside  of  the  design  template)  to  accomplish  this  and  this material will  be  valid  for 
payment based on ENGINEER approval.   
 
4.5   Beach Surveys and Layout.  The ENGINEER will perform pre‐ and post‐ fill verification surveys of 
the  fill  areas.  CONTRACTOR  shall  be  responsible  for maintaining  dimensional  staking  throughout  the 
Project.    The  CONTRACTOR  shall  furnish  at  his  own  expense  any  such  additional  stakes,  templates, 
platforms, equipment,  tools and material, and all  labor as may be required  to  layout and execute  the 
work.  It shall be the responsibility of the CONTRACTOR to maintain and preserve all stakes.  
 
4.6   Template Adjustments and Completion.   The ENGINEER  reserves  the  right  to alter  the cross‐
section dimensions  from  the  lines and grades  shown on  the plans  in order  to adjust  to changing  site 
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conditions  and  to  establish  a  relatively  uniform  beach  for  the  entire  length  of  the  shoreline.    
Completion  of  reach  construction  includes  final  dressing  to  prescribed  cross‐sections  and  uniformity 
along reach extension.   
 
4.7   Tolerances.    Following CONTRACTOR’s notification  to OWNER  that beach  sections of not  less 
than 500 ft have been completed, the Engineer will conduct post fill surveys at not greater than 500 ft 
intervals to verify that CONTRACTOR’s beach fill is in accordance with lines and grades described in the 
Drawings and these Specifications.  Vertical tolerance on the horizontal beach berm shall be +/‐ 6 inches.  
Contractor must provide 24 hours’ notice to the OWNER when requesting surveys.  Post‐Fill Surveys will 
be used to confirm conformance with design template.   Final retainage for progress payments will not 
be released unless beach fill templates are accepted by OWNER based on OWNER’s surveys.   For sand 
placed  seaward of  the MHW  line,  the  contractor will be held  to  volume  requirements while  vertical 
template tolerance will not apply.   

4.7.1 Volume Control.    The CONTRACTOR must place at least ninety‐five (95%) of the required 
fill  schedule  volume  within  each  Acceptance  Section  unless  otherwise  directed  by  the 
ENGINEER.     
4.7.2  Construction Template Control. The constructed beach contour lines between acceptance 
profiles shall be approximately straight and parallel, indicating that the CONTRACTOR attempted 
to construct a uniform (non‐cuspate) beach.  If the ENGINEER or OWNER observes any attempt 
to underfill the beach between pay profile lines, a survey will be conducted by the ENGINEER or 
OWNER to quantify the amount of underfilling.  The CONTRACTOR will place additional fill until 
the beach is uniform in dimensions between progress survey profiles and which meets the 95% 
minimum design fill volume criteria. 
4.7.3    Compensating Slope Adjustment.   It is recognized that it may be difficult to control fill 
seaward of MHW  (+1.1  feet NAVD88). Payment by application of  compensating  slope will be 
allowed  for  beach  fill  placed  seaward/below MHW. A  seaward  extension  of  the  constructed 
berm  can  be  used  to  offset  deficiencies  in  filling  the  template  below  +1.1  feet  NAVD88. 
Compensating volume will only be paid up to the volume contained within the template shown 
in the Plans. Under filling of the template above +1.1 feet NAVD88 will not be compensated for 
by the placement of additional fill below +1.1 feet NAVD88. Payment will only be based on fill 
that  can  be  measured  within  the  limits  of  the  pre‐construction  and  as‐built  surveys.  The 
CONTRACTOR  is  responsible  for  any  additional  costs  incurred  (such  as,  but  not  limited  to, 
expanded  surveys  or  calculations)  required  to  satisfy  compensating  slope  measurements. 
Regardless of the compensating slope amendment, the CONTRACTOR is required to make a best 
effort to meet the slopes shown in the construction Plans. 
4.7.4    Post‐placement Erosion.   If significant erosion of the slope occurs after dressing of the 
beach and prior to surveying of the acceptance sections, the ENGINEER may grant acceptance 
for minor  deficiencies  in  the  slope  if  the  surveys  document  that  the material  exists  further 
seaward, and  if the ENGINEER determines that the CONTRACTOR has made a good faith effort 
to place the fill properly.    

 
4.8    Grading and Dressing.  Upon completion of all filling operations within a complete section, the 
CONTRACTOR  shall  remove any  large or unsightly debris  (e.g.,  tires,  large  stone,  large metal objects, 
large pieces of wood) and shall grade and dress the fill.  Consecutive grading and filling should be timed 
for  efficient  equipment  usage  and  tide  stage.   Any  pockets,  bumps,  or  depressions  in  the  beach  fill 
surface shall be graded to provide a uniform surface between adjacent sections of beach.   
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4.9  Beachfront  Structures.    CONTRACTOR  shall  avoid  dune  overwalks,  or  other  shorefront 
structures  encountered  during  beach  fill  construction  to  prevent  damage  by  the  CONTRACTOR's 
equipment.    Backfilling  around  such  structures  shall  be  performed  by  appropriate  construction 
equipment,  or  by  hand  if  required.  Construction  equipment  shall  not  be  permitted  outside  the 
construction  limits of the Project reaches except for the specific  ingress and egress areas approved by 
the OWNER.    Following  construction,  the beach  in  the  area of  any  temporary  access  ramps  shall be 
leveled and dressed.   
 
5.0   Final Examination and Acceptance 
 
5.1  As soon as practicable and no  later than two weeks after the completion of the entire work or 
any  section  thereof  (if work  is  divided  into  sections)  as  in  the  opinion  of  the  ENGINEER will  not  be 
subject to damage by further operations under the contract, such work will be thoroughly examined at 
the cost and expense of  the OWNER by  survey, as determined by  the ENGINEER. Should any valleys, 
trenches, or other  lack of  contract  grade be disclosed by  this examination,  the CONTRACTOR will be 
required to fill same with additional material. The CONTRACTOR or its authorized representative will be 
notified when surveys are to be made and will be permitted to accompany the survey effort. When the 
area is found to be in a satisfactory condition, it will be accepted finally. 
 
5.2  Prior to final acceptance, each of the following requirements shall be satisfied: 

 All punch‐list items are to be corrected or completed. 

 As‐Built redlined, submitted and approved by the ENGINEER. 

 All other submittals specified in the Contract. 

 All clean‐up and demobilization completed.  
 
6.0   SAFETY PLAN 
 
The CONTRACTOR shall devise and discuss a safety plan acceptable to the OWNER at least two (2) weeks 
prior to project start.  At a minimum, the safety plan shall contain provisions for: 1) Fencing/barricades 
to  exclude  the  public  from  the  construction  area,  2)  Restrictions  on  vehicle  speed,  3)  Means  of 
protection of existing vegetation, and 4) Construction site “No Trespassing” and other safety signage. 
The CONTRACTOR will be responsible  for  implementing the safety plan for the safety of the people  in 
and adjacent to the Project area during construction. 

7.0   PROTECTION OF EXISTING STRUCTURES   
 
7.1    General.    The  CONTRACTOR  shall  be  responsible  for  locating  and  avoiding  damage  to  all 
overhead and underground utilities within the  limits of the Project activity.   Any damages to public or 
private property, including but not limited to, seawalls, utilities, fencing, overwalks, vegetation, lifeguard 
stands, mailboxes, signs, vehicles, etc., resulting from the CONTRACTOR's operations shall be repaired or 
replaced to original condition by the CONTRACTOR at his/her expense.   The OWNER shall determine  if 
repairs are required and the OWNER shall determine  if the property has been repaired to  its previous 
condition, before the CONTRACTOR receives approval of repairs. 
 
7.2   Documentation.   The CONTRACTOR shall be responsible for determining and documenting the 
pre‐construction condition of existing structures; taking appropriate measures to prevent damage to any 
structures  during  construction;  and,  performing  a  post‐construction  verification  inspection  of  those 
structures  previously  inspected.    The  CONTRACTOR  shall  assume  all  responsibility  for  damages  to 
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existing  structures within  and bordering  the Project boundaries  as  a  result of  construction  activities.  
This  includes,  but  is  not  limited  to,  damages  as  a  result  of  equipment  impact  due  to  operation  of 
equipment close to existing structures. 
 
8.0   MISPLACED MATERIALS 
 
Should the CONTRACTOR, during the progress of the Work dump or misplace any material, machinery, 
or appliance which in the opinion of the ENGINEER may be dangerous to or obstruct pedestrian, bicycle, 
or vehicular traffic, the CONTRACTOR shall recover and remove the same with the utmost dispatch.  The 
CONTRACTOR  shall give  immediate notice, with description and  location of  such obstructions,  to  the 
OWNER,  and when  required  shall mark  such  obstructions  until  the  same  are  removed.    Should  the 
CONTRACTOR refuse, neglect, or delay compliance with the above requirements, such obstructions may 
be removed by the OWNER, and the cost of such removal may be deducted from any money due or to 
become due to the CONTRACTOR, or may be recovered under his/her bond.   
 
Prior to final acceptance, all areas occupied by the CONTRACTOR  in connection with the Work shall be 
cleaned  of  all  rubbish,  excess materials  and  equipment;  and  all  parts  of  the Work  shall  be  left  in  a 
condition acceptable to the OWNER. 
 
9.0  PHYSICAL DATA 

Data and  information furnished or referred to below shall be for the CONTRACTOR's  information.   The 
OWNER and ENGINEER shall not be responsible for any interpretation of or conclusion drawn from the 
data or information by the CONTRACTOR. 

9.1   Physical  Surveys.    The  indications  of  physical  conditions  on  the  Drawings  and  in  the 
Specifications are the result of site  investigations by surveys.   Sediment grain size data  is provided for 
the CONTRACTOR’s information only.  ENGINEER and OWNER do not guarantee the quality of sand mine 
material. 

9.2   Severe Weather.    The  Project  area  is  subject  to  tropical  storms  and  hurricanes  from  June 
through November, and  to windy and/or  rainy weather,  including  severe electrical  storms and other 
sudden and  locally severe meteorological occurrences  that approach hurricane conditions, during any 
time of  the year.    It  shall be  the CONTRACTOR's  responsibility  to obtain  information  concerning  rain, 
wind, and wave  conditions  that  could  influence his  construction operations.   The CONTRACTOR  shall 
monitor  NOAA  weather  broadcasts,  and  avail  themselves  of  such  other  local  commercial  weather 
forecasting  services  as may  be  available.    These  information  broadcasts  shall  be  the  CONTRACTOR's 
primary source  in the decision process to  implement action under the CONTRACTOR’s severe weather 
plan. 

10.0     PRESERVATION OF HISTORICAL, ARCHEOLOGICAL, AND CULTURAL   
  RESOURCES 

Consultations with the North Carolina State Historical Preservation Office indicated that no known items 
of historical or archeological value are located within the project area.  Caution should still be exercised 
during excavation and filling operations.  If any shipwreck, artifact, or other objects of antiquity that may 
have  scientific,  historical  value,  or may  be  of  interest  to  the  public  are  discovered,  located  and/or 
recovered  during  construction,  the  CONTRACTOR  shall  immediately  notify  the  OWNER.    The 
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CONTRACTOR  shall  cease all activities  that may  result  in  the destruction of  these  resources and  shall 
prevent employees from trespassing on, removing, or otherwise damaging such resources. 

11.0  CONTRACT QUANTITIES 
 
Payment shall be based on the quantity of material placed within tolerance as determined by progress 
surveys. 

 

END OF SECTION 
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NOTES:
1. CONTOURS ARE IN FEET AND REFERENCE THE VERTICAL DATUM

NAVD88. THE SURVEY DATGA IS BASED ON TI COASTAL SURVEY
DATED JULY 2022.

2. AERIAL PHOTOGRAPH DOWNLOADED FROM NC ONEMAP AND IS
DATED 2020.

3. ALL EQUIPMENT STORAGE WILL BE ABOVE MEAN HIGH WATER ALONG
THE DUNE OR UPLAND OF THE DUNE IN THE EXISTING
PARKING/ROADWAY AREA.

4. NO EXISTING ESTABLISHED VEGETATION WILL BE COVERED DURING
THIS PROJECT.

5. SAND SHALL BE PUSHED UP TO AND UNDER TIMBER STRUCTURES AS
MUCH AS PRACTICAL WITHOUT DAMAGING THE STRUCTURE.

6. DESIGN FILL TEMPLATE TOLERANCE HAS A MAXIMUM AND MINIMUM
TOLERANCE OF 0.5 FEET.
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NOTES:
1. PROFILE ELEVATIONS REFERENCE THE VERTICAL DATUM

NAVD88. THE SURVEY DATA IS BASED ON TI COASTAL SURVEY
DATED JULY 2022.

2. NO EXISTING ESTABLISHED VEGETATION WILL BE COVERED
DURING THIS PROJECT.

3. DESIGN FILL TEMPLATE TOLERANCE HAS A MAXIMUM AND
MINIMUM TOLERANCE OF 0.5 FEET.
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NOTES:
1. CONTOURS ARE IN FEET AND REFERENCE THE VERTICAL DATUM

NAVD88. THE SURVEY DATGA IS BASED ON TI COASTAL SURVEY
DATED JULY 2022.

2. AERIAL PHOTOGRAPH DOWNLOADED FROM NC ONEMAP AND IS
DATED 2020.

3. ALL EQUIPMENT STORAGE WILL BE ABOVE MEAN HIGH WATER ALONG
THE DUNE OR UPLAND OF THE DUNE IN THE EXISTING
PARKING/ROADWAY AREA.

4. NO EXISTING ESTABLISHED VEGETATION WILL BE COVERED DURING
THIS PROJECT.

5. SAND SHALL BE PUSHED UP TO AND UNDER TIMBER STRUCTURES AS
MUCH AS PRACTICAL WITHOUT DAMAGING THE STRUCTURE.

6. DESIGN FILL TEMPLATE TOLERANCE HAS A MAXIMUM AND MINIMUM
TOLERANCE OF 0.5 FEET.
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NOTES:
1. CONTOURS ARE IN FEET AND REFERENCE THE VERTICAL DATUM

NAVD88. THE SURVEY DATGA IS BASED ON TI COASTAL SURVEY
DATED JULY 2022.

2. AERIAL PHOTOGRAPH DOWNLOADED FROM NC ONEMAP AND IS
DATED 2020.

3. ALL EQUIPMENT STORAGE WILL BE ABOVE MEAN HIGH WATER ALONG
THE DUNE OR UPLAND OF THE DUNE IN THE EXISTING
PARKING/ROADWAY AREA.

4. NO EXISTING ESTABLISHED VEGETATION WILL BE COVERED DURING
THIS PROJECT.

5. SAND SHALL BE PUSHED UP TO AND UNDER TIMBER STRUCTURES AS
MUCH AS PRACTICAL WITHOUT DAMAGING THE STRUCTURE.

6. DESIGN FILL TEMPLATE TOLERANCE HAS A MAXIMUM AND MINIMUM
TOLERANCE OF 0.5 FEET.
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TOE OF FILL

STA: 890+00

ATLANTIC OCEAN

MLW

MHW

STATIC VEGETATION
LINE

BERM: +6.0' NAVD88

STA: 900+00STA: 880+00
STA: 870+00STA: 860+00STA: 850+00

TOP

LOCATION MAP

ALTERNATE/DISCRETIONARY
BID SECTION E

(STA: 861+00 - 894+00)

ALTERNATE/DISCRETIONARY
BID SECTION D

(STA: 837+00 - 861+00)

ISLAND DRIVE

OCEAN VIEW

STAGING AND
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NOTES:
1. PROFILE ELEVATIONS REFERENCE THE

VERTICAL DATUM NAVD88. THE SURVEY
DATA IS BASED ON TI COASTAL SURVEY
DATED JULY 2022.

2. NO EXISTING ESTABLISHED VEGETATION
WILL BE COVERED DURING THIS PROJECT.

3. DESIGN FILL TEMPLATE TOLERANCE HAS
A MAXIMUM AND MINIMUM TOLERANCE OF
0.5 FEET.
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STATION: 750+00

STATION: 810+00

STATION: 760+00

STATION: 820+00

STATION: 770+00

STATION: 830+00

DESIGN TEMPLATE
MAX. TEMPLATE

MIN. TEMPLATE

DESIGN TEMPLATE
MAX. TEMPLATE

MIN. TEMPLATE
DESIGN TEMPLATE

MAX. TEMPLATE

MIN. TEMPLATE

NO FILL THIS STATION

DESIGN TEMPLATE
MAX. TEMPLATE

MIN. TEMPLATE
DESIGN TEMPLATE

MAX. TEMPLATE

MIN. TEMPLATE

STATION: 850+00STATION: 840+00

1V:15H

1V:15H1V:15H
1V:15H

1V:15H 1V:15H

STATION: 860+00

NO FILL THIS STATION

+6 +6

+6+6+6

+6

MHW: +1.1'
MLW: -1.7'

MHW: +1.1'
MLW: -1.7'

MHW: +1.1'
MLW: -1.7'

MHW: +1.1'
MLW: -1.7'

MHW: +1.1'
MLW: -1.7'

MHW: +1.1'
MLW: -1.7'

MHW: +1.1'
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MLW: -1.7'

DESIGN TEMPLATE
MAX. TEMPLATE

MIN. TEMPLATE

STATION: 870+00 STATION: 880+00 STATION: 890+00

DESIGN TEMPLATE
MAX. TEMPLATE

MIN. TEMPLATE
DESIGN TEMPLATE

MAX. TEMPLATE

MIN. TEMPLATE

STATION: 900+00

1V:15H1V:15H

1V:15H

+6+6+6

MHW: +1.1'
MLW: -1.7'

DESIGN TEMPLATE
MAX. TEMPLATE

MIN. TEMPLATE

+6

DESIGN TEMPLATE
MAX. TEMPLATE

MIN. TEMPLATE

MHW: +1.1'
MLW: -1.7'

MHW: +1.1'
MLW: -1.7'

MHW: +1.1'
MLW: -1.7'

MHW: +1.1'
MLW: -1.7'

1V:15H

NO FILL THIS STATION

ALTERNATE/DISCRETIONARY BID SECTIONS
(APPROXIMATE VOLUMES BASED ON EXISTING CONDITIONS)

MHW: +1.1'
MLW: -1.7'
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ST WOOTEN
221 SUTTON LAKE ROAD
WILMINGTON, NC 28401

421 SAND
5401 US-421

WILMINGTON, NC 28401

421 SAND

ST WOOTEN

PROJECT LOCATION:
NORTH TOPSAIL BEACH

ATLANTIC OCEAN

NOTE: ALTERNATIVE UPLAND SAND
SOURCES ARE ENCOURAGED TO BE

SUBMITTED WITH PROPER
DOCUMENTATION.
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NORTH TOPSAIL BEACH REACH/PHASE 5  
TRUCK HAUL – TRANCHE TWO 

 
 

 

 

 

 

 

 

 

 

Appendix B – Reach/Phase 5 Permits 

 

 

 

 

 

 

 

 

 

 

 



U.S. ARMY CORPS OF ENGINEERS
WILMINGTON DISTRICT

Action Id. SAW-2017-02492 County: Onslow U.S.G.S. Quad: NC-Spicer Bay

GENERAL PERMIT (REGIONAL AND NATIONWIDE) VERIFICATION

Permittee: Town of North Topsail Beach
Alice Derian, Town Manager

Address: 2008 Loggerhead Court
North Topsail Beach, NC 28460
910-328-1349
townmanager@ntbnc.org

Size (acres) ~70-acres Nearest Town  North Topsail Beach
Nearest Waterway Atlantic Ocean River Basin Onslow Bay
USGS HUC 03020302 Coordinates Latitude: 34.457493

-77.488722
Location description: The project site is located along a 3.5 mile stretch of oceanfront beach, between 102 Scotch Bonnet Drive 
to 3682 Island Drive, adjacent to the Atlantic Ocean, in the Town of North Topsail Beach, Onslow County, North Carolina.

Description of projects area and activity: This verification authorizes additional beach nourishment via truck haul from the ST
Wooten and 421 Sand mines. Specifically, the proposed project would consist of a maximum placement volume of 650,099
cubic yards of compatible fill along ~18,830 linear feet of shoreline. The applicant's plans show a fixed berm elevation of +6'
NAVD 88 is proposed with the berm width averaging approximately 100' (maximum 110'). The flat beach berm would be
constructed with a 15:1 waterward slope. Sand placement would extend waterward to approximately -1' NAVD 88 to -5' 
NAVD 88. All fill would be placed waterward of the previously constructed starter dunes from the recent past projects. Sand
that has been deposited in the fill area by off-road dump trucks would be graded to the design template by bulldozer. The 
proposed accessway at Gray Street beach access is shown on the plans. Use of the access is not expected to impact the dune or
dune vegetation. The application also states that all work would be conducted in the winter work window from November 16-
April 30. Due to the operational constraints of a truck haul project, will be conducted over the course of two
seasons. As proposed, construction would be conducted during the 2021-2022 winter window, with the remainder of work
being completed during the 2022-2023 winter work window. The proposed project would result in the filling of
approximately 30.6 acres of upper beach, with a fill volume of up to 197,490 cubic yards. An additional 7  acres of fill
would occur below mean high water (452,609 cubic yards).

Applicable Law(s): Section 404 (Clean Water Act, 33 USC 1344)

Section 10 (Rivers and Harbors Act, 33 USC 403)

Authorization: GP 291

SEE ATTACHED NWP GENERAL, REGIONAL, AND/OR SPECIAL CONDITIONS 

Your work is authorized by the above referenced permit provided it is accomplished in strict accordance with the attached
Conditions, your application signed and dated 8/12/2021, and the enclosed plans labeled North Topsail Beach Reach 5 Truck 
Haul dated 8/13/2021. Any violation of the attached conditions or deviation from your submitted plans may subject the permittee 
to a stop work order, a restoration order, a Class I administrative penalty, and/or appropriate legal action. 

This verification will remain valid until the expiration date identified below unless the nationwide and/or regional general permit
authorization is modified, suspended or revoked.  If, prior to the expiration date identified below, the nationwide and/or regional general 
permit authorization is reissued and/or modified, this verification will remain valid until the expiration date identified below, provided 
it complies with all requirements of the modified nationwide permit.  If the nationwide and/or regional general permit authorization 
expires or is suspended, revoked, or is modified, such that the activity would no longer comply with the terms and conditions of the 
nationwide permit, activities which have commenced (i.e., are under construction) or are under contract to commence in reliance upon 
the nationwide and/or regional general permit, will remain authorized provided the activity is completed within twelve months of the 
date of the nationwide and/or regional general permit’s expiration, modification or revocation, unless discretionary authority has been 
exercised on a case-by-case basis to modify, suspend or revoke the authorization.  



Activities subject to Section 404 (as indicated above) may also require an individual Section 401 Water Quality Certification.  You 
should contact the NC Division of Water Resources (telephone 919-807-6300) to determine Section 401 requirements.     

For activities occurring within the twenty coastal counties subject to regulation under the Coastal Area Management Act (CAMA), prior 
to beginning work you must contact the N.C. Division of Coastal Management in Wilmington, NC, at (910) 796-7215.

This Department of the Army verification does not relieve the permittee of the responsibility to obtain any other required Federal, State 
or local approvals/permits. If there are any questions regarding this verification, any of the conditions of the Permit, or the Corps of 
Engineers regulatory program, please contact Liz Hair at 910-251-4049 or sarah.e.hair@usace.army.mil. 

Corps Regulatory Official: _____________________________________________________Date: 01/18/2022
Expiration Date of Verification:  12/31/2026

y q
am, please contact

_________________
tion:  12/31/2026



The Wilmington District is committed to providing the highest level of support to the public. To help us ensure
we continue to do so, please complete the Customer Satisfaction Survey located at

Enclosures:
GP 291 (2022)
CAMA MAJOR MOD 79-10 dated December 21, 2021
401 MOD dated November 22, 2021

Plans

Electronic copy furnished: 

Fran Way; ATM
Heather Coats; NC DCM 
Holley Snider; NC DWR



SAW-2017-02492
SPECIAL CONDITIONS

1. Statewide Programmatic Biological Opinion (SPBO): The U.S. Fish and Wildlife Service’s 
(USFWS) August 28, 2017, North Carolina Statewide Programmatic Biological Opinion 
(SPBO) contains mandatory Reasonable and Prudent Measures and Terms and Conditions 
that are associated with “incidental take” for beach placement activities. Your authorization 
under this Department of the Army permit is conditional upon your compliance with all the 
mandatory reasonable and prudent measures and terms and conditions associated with 
incidental take of the SPBO, which terms and conditions are incorporated by reference in this 
permit. Failure to comply with these SPBO reasonable and prudent measures and terms and 
conditions, where a take of the listed species occurs, would constitute an unauthorized take, 
and it would also constitute non-compliance with your permit. The USFWS is the appropriate 
authority to determine compliance with the reasonable and prudent measures and terms and 
conditions of its SPBO, and with the Endangered Species Act. The SPBO can be accessed at 
https://www.fws.gov/raleigh/pdfs/spbo.pdf.

2. South Atlantic Regional Biological Opinion: The authorized work is approved under the current 
National Marine Fisheries Service (NMFS) South Atlantic Regional Biological Opinion
(SARBO) and its references, which can be viewed on the following website in the folder titled 
Information: https://www.fisheries.noaa.gov/content/endangered-species-act-section-7-biological-
opinions-southeast

The Permittee is responsible for obtaining and complying with the 2020 SARBO. If the 
Permittee is unable to view the 2020 SARBO at this website, the Permittee shall contact the 
Corps to receive a copy. The Permittee shall implement all applicable Project Design Criteria 
(PDCs). For heightened awareness, the permittee should be aware of the following PDCs in 
the 2020 SARBO:
The Standard/General PDCs in Appendix B, Section 2

3. Authorization under this permit is conditional upon compliance with all the mandatory terms 
and conditions associated with the 2020 SARBO, which include adherence to the Project 
Design Criteria (PDC) applicable to the authorized project. Failure to comply with this permit 
will be the basis for suspension and revocation of this permit and may be the basis for other 
enforcement action. NMFS has directed that this SARBO issued to the Corps serve as the 
formal consultation for all projects in the area covered by the SARBO; however, where the 
terms and conditions of the 2020 SARBO differ from the special conditions of this permit, the 
special conditions of this permit will take precedence as the more stringent condition.

4. INWATER/PLACEMENT APPLICABLE PDCs:
a. INWATER.1 Species Movement: All work, including equipment, staging areas, and 

placement of materials, will be done in a manner that does not block access of ESA-
listed species from moving around or past construction.

b. INWATER 4 Turbidity Curtains: If turbidity curtains are used, barriers will be positioned 
in a way that does not block species’ entry to or exit from designated critical habitat and 
does not entrap species within the construction area or block access for them to 
navigate around the construction area. Project personnel must take measures to 
monitor for entrapped species in areas contained by turbidity curtains and allow access 
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for them to escape if spotted. Specifically, Beach nourishment projects will be designed 
to minimize turbidity in nearshore waters by using methods that promote settlement 
before water returns to the water body (i.e., shore parallel dikes). Turbidity and marine 
sedimentation will be further controlled using land-based erosion and sediment control 
measures to the maximum extent practicable. Land-based erosion and sediment control 
measures will (1) be inspected regularly to remove excess material that could be an 
entanglement risk, (2) be removed promptly upon project completion, (3) and will not 
block entry to or exit from designated critical habitat for ESA-listed species.

c. INWATER 8 Lighting near sea turtle nesting beaches: For dredges and any support 
vessels operating at night in front of nesting beaches, lighting will be limited to the 
minimal lighting necessary to comply with U.S. Coast Guard and Occupational Safety 
and Health Administration requirements (most up-to-date version of Engineering Manual 
385-1-1). Lighting associated with beach nourishment construction activities will be 
minimized through reduction, shielding, lowering, and/or use of turtle friendly lights, to 
the extent practicable without compromising safety, to reduce potential disorientation 
effects on female sea turtles approaching the nesting beaches and sea turtle hatchlings 
making their way seaward from their natal beaches. As technology changes, so do turtle
friendly lighting options. New information/technology should be used as soon as 
published guidance for types of appropriate lights and appropriate shielding and 
positioning of lights is available that is protective of sea turtles (e.g., those outlined by 
the Florida Fish and Wildlife Conservation Commission’s website 
http://myfwc.com/wildlifehabitats/managed/sea-turtles/lighting/).

d. PLACE.1 Beneficial Use (e.g., beach nourishment, nearshore placement, or muck 
dredging considered under 2020 SARBO or marsh creation locations analyzed under a 
separate ESA Section 7 consultation, but filled with material dredged under 2020 
SARBO)

Beach nourishment described in Section 2. 4.1 2020 SARBO and PDC PLACE.2.
Nearshore placement described in Section 2.4.2 2020 SARBO and PDC PLACE 
3.
Beneficial use placement of material where the dredging of the material is 
covered under this Opinion and placement of material in a specific location was 
analyzed under an individual Section 7 consultation (e.g., placement of material 
used in marsh creation).
Beneficial use activities not covered include thin-layer placement (e.g., used for 
marsh creation or other disposal method), filling of holes to improve water quality, 
filling of holes or minor depressions to restore the appropriate depth for habitat 
restoration, or other similar placement activities.

5. Incidental Take Statement: This permit does not authorize the Permittee to take an 
endangered species, in particular sea turtles, sturgeon, whales, or any other endangered 
species listed in the SARBO.  The SARBO includes an Incidental Take Statement (ITS) issued 
to the Corps.  The Permittee understands and agrees that, even where it is in full compliance 
with the terms and conditions of the SARBO ITS and this permit, incidental take by the 
Permittee or other hopper dredging operations within the area covered by the SARBO may 
result in suspension or modification of this permit by the Corps.  The amount of incidental take 
that will trigger suspension, and the need for any such suspension, shall be determined at the 
discretion of the Corps.  The Permittee understands and agrees on behalf of itself, its agents, 
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contractors, and other representatives, no claim, legal action in equity or for damages, 
adjustment, or other entitlement against the Corps shall arise as a result of such suspension or 
related action.



Action ID Number: SAW-2017-02492  County: Onslow  

Permittee: Town of North Topsail Beach, Alice Derian, Town Manager

Project Name: North Topsail Beach Upland Truck Haul/Phase 5

Date Verification Issued: 01/18/2022 

Project Manager: Liz Hair

Upon completion of the activity authorized by this permit and any mitigation required by the permit, 
sign this certification and return it to the following address:

US ARMY CORPS OF ENGINEERS
WILMINGTON DISTRICT

Attn: Liz Hair
Wilmington Regulatory Office
U.S Army Corps of Engineers

69 Darlington Avenue 
Wilmington, North Carolina 28403 

or 
sarah.e.hair@usace.army.mil 

Please note that your permitted activity is subject to a compliance inspection by a U. S. Army Corps of 
Engineers representative.  Failure to comply with any terms or conditions of this authorization may 
result in the Corps suspending, modifying or revoking the authorization and/or issuing a Class I 
administrative penalty, or initiating other appropriate legal action. 

I hereby certify that the work authorized by the above referenced permit has been completed in 
accordance with the terms and condition of the said permit, and required mitigation was completed in 
accordance with the permit conditions.

 _______________________________________  ______________________ 
Signature of Permittee      Date































 
  
 

 
 
 
 

 

November 22, 2021 
 

DWR # 20081764v6 
Onslow County 

 
Town of North Topsail Beach  
c/o William Younginer, Interim Town Manager 
2008 Loggerhead Court 
North Topsail Beach, NC 28480 
 
 
Subject:  APPROVAL OF 401 WATER QUALITY CERTIFICATION WITH ADDITIONAL CONDITIONS 

Oceanfront Beach from the Western Town boundary eastward to 3682 Island Drive, 
North Topsail Beach 

 
Dear Mr. Younginer: 

You have our approval for the impacts listed below for the purpose described in your application 
received by the Division of Water Resources (Division) October 6, 2021.  The application proposes to 
place beach compatible upland mined sand along the upper, intertidal and lower beachfront from the 
western Town boundary eastward to 3682 Island Drive in North Topsail Beach, Onslow County.  The 
proposed project is located along the beachfront and the Atlantic Ocean which are class SB waters by 
the DWR. These impacts are covered by the attached Water Quality General Certification Number 4175 
and the conditions listed below. This certification is associated with the use of General Permit No. 
198000291 once it is issued to you by the U.S. Army Corps of Engineers.    

The Division has determined that the proposed project will comply with water quality requirements 
provided that you adhere to the conditions listed in the enclosed certification and to the additional 
conditions itemized below.  

The following proposed impacts are hereby approved.  No other impacts are approved, including 
incidental impacts. [15A NCAC 02H .0506(b)] 
 

Type of Impact 
 

Amount Approved (units)  
Permanent 

Plan Location or 
Reference 

 
404/401 Wetlands N/A N/A 

Open Water/Shallow 
Bottom/Intertidal Beach 

70.1 acres filled Project narrative, 
sheets 1 thru 9 
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This approval is for the purpose and design described in your application. The plans and specifications 
for this project are incorporated by reference as part of this Certification.  If you change your project, 
you must notify the Division and you may be required to submit a new application package with the 
appropriate fee.  If the property is sold, the new owner must be given a copy of this Certification and is 
responsible for complying with all conditions. [15A NCAC 02H .0507(d)(2)]. 

If you are unable to comply with any of the conditions of the attached Water Quality General 
Certification or with the additional conditions itemized below, you must notify the Wilmington Regional 
Office within 24 hours (or the next business day if a weekend or holiday) from the time the permittee 
becomes aware of the circumstances.  

The permittee shall report to the Regional Office any noncompliance with, and/or any violation of, 
stream or wetland standards [15A NCAC 02B .0200] including but not limited to sediment impacts to 
streams or wetlands.  Information shall be provided orally within 24 hours (or the next business day if a 
weekend or holiday) from the time the permittee became aware of the non-compliance circumstances. 

Additional Conditions [15A NCAC 02H .0507(c)]: 

1. When written authorization is required, the plans and specifications for the project are 
incorporated into the authorization by reference and are an enforceable part of the 
Certification.  Any modifications to  the project require notification to DWR and may require 
an application submittal to DWR with the appropriate fee.  
 
Citation: 15A NCAC 02H .0501 and .0502 
 
Justification: A project that affects waters shall not be permitted unless the existing uses, and 
the water quality to protect such uses, are protected.  In determining that the proposed activity 
will comply with state water quality standards (including designated uses, numeric criteria, 
narrative criteria and the state’s antidegradation policy), the Division must evaluate if the 
activity has avoided and minimized impacts to waters, would cause or contribute to a violation 
of standards or would result in secondary or cumulative impacts. 
 

2. All mechanized equipment operated near surface waters shall be inspected and maintained 
regularly to prevent contamination of surface waters from fuels, lubricants, hydraulic 
fluids, or other toxic materials. Construction shall be staged in order to minimize the 
exposure of equipment to surface waters to the maximum extent practicable. Fueling, 
lubrication and general equipment maintenance shall be performed in a manner to 
prevent, to  the maximum extent practicable, contamination of surface waters by fuels and 
oils.  

Citation:  15A NCAC 02H .0506(b); 15A NCAC 02H .0507(c); 15A NCAC 02B .0200; 15A NCAC 
02B .0231 

Justification: A project that affects waters shall not be permitted unless the existing uses, and the 
water quality to protect such uses, are protected.  Activities must not cause water pollution that 
precludes any best use on a short-term or long-term basis. As cited in Stream Standards: (12) 
Oils, deleterious substances, or colored or other wastes: only such amounts as shall not render 
the waters injurious to public health, secondary recreation, or to aquatic life and wildlife, or 
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adversely affect the palatability of fish, aesthetic quality, or impair the waters for any designated 
uses. As cited in Wetland Standards: (c)(1) Liquids, fill or other solids, or dissolved gases shall not 
be present in amounts that may cause adverse impacts on existing wetland uses; and (3) 
Materials producing color or odor shall not be present in amounts that may cause adverse 
impacts on existing wetland uses. 

 
3. In accordance with 143-215.85(b), the applicant shall report any petroleum spill of  25 

gallons or more; any spill regardless of amount that causes a sheen on surface waters; any 
petroleum spill regardless of amount occurring within 100 feet of surface waters; and any 
petroleum spill less than 25 gallons that cannot be cleaned up within 24 hours. 

       Citation:  15A NCAC 02H .0507(c); N.C.G.S 143-215.85(b) 
 
Justification: Person(s) owning or having control over oil or other substances upon notice of 
discharge must immediately notify the Department, or any of its agents or employees, of the 
nature, location, and time of the discharge and of the measures which are being taken or are 
proposed to be taken to contain and remove the discharge. This action is required in order to 
contain or divert the substances to prevent entry into the surface waters. Surface water quality 
standards require that conditions of waters be suitable for all best uses provided for in state rule 
(including, at minimum: aquatic life propagation, survival, and maintenance of biological 
integrity; wildlife; secondary contact recreation; agriculture); and that activities must not cause 
water pollution that precludes any best use on a short-term or long-term basis. 
 

4. Moratoriums 
 

The Permittee shall comply with any moratoriums per the NC Division of Marine Fisheries and 
the NC Wildlife Resources Commission.  Dredging moratoriums shall be observed as required 
by the NC Division of Marine Fisheries, NC Wildlife Resources, US Fish and Wildlife and National 
Marine Fisheries.  If such activities should take place during periods of high biological activity 
(e.g. shorebird, or sea turtle nesting), biological monitoring may be required at the request of 
other state and federal agencies and coordinated with these dredging activities. 

Citation:  15A NCAC 02H .0506(b); 15A NCAC 02H .0507(c) 

Justification: A project that affects waters shall not be permitted unless the existing uses 
(including aquatic life propagation and biological integrity), and the water quality to protect 
such uses, are protected.  Protections are necessary to ensure any remaining surface waters or 
wetlands, and any surface waters or wetlands downstream, continue to support existing uses 
during and after project completion. The Division must evaluate if the activity has avoided and 
minimized impacts to waters, would cause or contribute to a violation of standards, or would 
result in secondary or cumulative impacts. 
 

5. Turbidity Standard 
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The Permittee shall adhere specially to 15A NCAC 02B .0222 Tidal Salt Water Quality Standards 
for Class SB Waters.(12) pH:  shall be normal for waters in the area, which generally shall range 
between 6.8 and 8.5 except that swamp waters may have a pH as low as 4.3 if it is the result of 
natural conditions; (19) Turbidity:  the turbidity in the receiving water shall not exceed 25 NTU; 
if turbidity exceeds this level due to natural background conditions, the existing turbidity level 
shall not be increased.  [15A NCAC 02B .0222] 

Citation:  15A NCAC 02B .0211; 15A NCAC 02H .0506(b)(1); 15A NCAC 02H .0507(c) 

Justification: Surface water quality standards require that conditions of waters be suitable for all 
best uses provided for in state rule [including, at minimum: aquatic life propagation, survival, 
and maintenance of biological integrity (including fishing, fish, and Primary Nursery Areas 
(PNAs)), wildlife, and secondary contact recreation]; and that activities must not cause water 
pollution that precludes any best use on a short-term or long-term basis. 

This approval and its conditions are final and binding unless contested. [G.S. 143-215.5 

This Certification can be contested as provided in Chapter 150B of the North Carolina General Statutes by 
filing a Petition for a Contested Case Hearing (Petition) with the North Carolina Office of Administrative 
Hearings (OAH) within sixty (60) calendar days. Requirements for filing a Petition are set forth in Chapter 
150B of the North Carolina General Statutes and Title 26 of the North Carolina Administrative Code. 
Additional information regarding requirements for filing a Petition and Petition forms may be accessed at 
http://www.ncoah.com/ or by calling the OAH Clerk’s Office at (919) 431-3000.  

One (1) copy of the Petition must also be served to the North Carolina Department of Environmental 
Quality: 

William F. Lane, General Counsel 
Department of Environmental Quality 
1601 Mail Service Center 
Raleigh, NC 27699-1601 

 
 

This letter completes the Division’s review under section 401 of the Clean Water Act and 15A NCAC 
02H .0500. Please contact Holley Snider at 910-796-7303, Holley.Snider@ncdenr.gov if you have any 
questions or concerns. 
 
 

Sincerely, 
 
 
 

Morella Sanchez-King 
Regional Supervisor 
DWR Wilmington Regional Office 

 
 
Enclosures:  GC 4175 
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cc: Fran Way (via email) 
 Gregg Bodnar, Asst. Major Permit Coordinator 

Sarah Hair, USACE Wilmington Regulatory Field Office (via email) 
 Maria Dunn, NCWRC (via email) 

DWR 401 & Buffer Permitting Unit 
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North Topsail Beach Reach 5 Truck Haul Project Narrative 

August 2021 

Overview 

The Town of North Topsail Beach (NTB) actively manages and maintains its approximate 11 miles 

of coastline. NTB has recently completed a large dune truck haul project and is currently in 

process to complete another dune truck haul project this winter (currently on hold until 

construction widow re-opens in November).  These dune and beach projects continue to provide 

beach area for residents and tourists and provide protection to upland infrastructure. 

The past few hurricane seasons have brought several major hurricanes near the NTB coastline 

causing extensive erosion with Hurricane Florence (2018) and Dorian (2019). The State and 

FEMA have contributed funds to NTB for beach/dune recovery efforts from Hurricane Florence 

and Dorian.   

 

Figure 1:  Overview of NTB reaches/phases of shoreline. 

North Topsail Beach has 5 reaches (also referred to as phases) of shoreline, beginning at 

Phase/Reach 1 along the New River Inlet at the north, down to Phase/Reach 5 which terminates 

at the Surf City border (see Figure 1).   
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Project Purpose 
The purpose of the proposed project is to provide much needed sand to the Reach 5 section of 

beach along North Topsail Beach.  This sand will be placed on the upper, intertidal and lower 

beach (no dune placement is proposed). North Topsail Beach, along with a large portion of the 

North Carolina shore, have been subject to several major hurricanes over the last few hurricane 

seasons. These major hurricanes bring high tides and energetic seas that quickly erode beach 

berms and dunes and leave upland infrastructure vulnerable. The Town of North Topsail beach 

plans to renourish all of Reach 5 to provide protection to the existing dunes, upland, and 

infrastructure adjacent to the beach.  

Project Description 
The proposed project includes excavating sand from an existing permitted upland sand mine 

(sand mine details are attached) and trucking sand via dump trucks from the mine to the beach. 

Sand will be placed on the beach in a staging area by the dump trucks, loaded on an off-road 

dump truck by excavator, and then trucked from the beach access to the appropriate dumping 

locations. The sand will then be spread and graded to match lines shown on the attached plans 

by a combination of bull dozers and front-end loaders.   This is the same general activity that the 

town has performed the last two years (during the winter/spring environmental window).   

The transfer of sand from the on-road dump truck to the off-road dump trump will occur on the 

upper beach at the beach access.  This is to ensure no incompatible materials are introduced 

during the sand transfer.   

Reach 5 starts at the Surf City/NTB border and continues east to 3682 Island Drive. This section 

of beach will be accessed at the existing Gray Street beach access. The proposed berm elevation 

is +6-foot NAVD88 with a 1V:15H seaward slope. The average berm width is 100 feet wide 

stretching across ~18,830 feet of beach and will require an average of 35.5 cy/ft of material. 

The trucking operations will utilize major roads during hauling and the off-road trucks will avoid 

existing dunes and vegetation. No dune or dune vegetation modifications are planned, and only 

existing beach accesses will be used.  Sand placed in the beach berm will not cover any existing 

vegetation. 

Table 1 presents a list of the project characteristics for each Reach 5. 

Table 1:  Proposed Beach Renourishment Information for Reach 5 

ITEM Reach 5 

Berm Width (ft) 90-110 

Berm Height (ft NAVD88) 6 

Unit Volume (cy/ft) 29.3-49.9 

Overall Length (ft) 18,830 

Overall Footprint (acres) 100.7 

Footprint Seaward MHW (acres) 70.1 

Overall Volume (cy) 650,099 

Fill placed below MHW (cy) 452,609 
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Project Timing 

The project is planned to occur during the next two winter environmental windows (i.e., outside of 

turtle nesting season).  The Reach 5 project is too large to construct during the next environmental 

window (November 16, 2021, to April 30, 2022) which is approximately 5.5 months in duration.  

Therefore, from a planning standpoint, Reach 5 material placement will also occur from November 

16, 2022 to April 30, 2023.   

Project Permit Drawings 

Project permit drawings are attached to the end of this document in Appendix B.    

The attached set of construction plans includes bathymetric and topographic data immediately 

following Hurricane Isaias (September 2020). The mean high water (MHW) and mean low water 

(MLW) lines are based on elevations gathered during the September 2020 post-Isaias survey 

effort.   

Table 2 presents an overview of the proposed project fill placements for the established annual 

monitoring stations.   

Table 2: Reach 5 Template 

 

 

 

 

 

Area Distance Volume Volume Volume Area Distance Volume Volume Volume

(ft) (ft) (cf) (cy) (cy/ft) (ft) (ft) (cf) (cy) (cy/ft)

580+00 0 0.0 690+00 796 29.5

200 90,020 3,334 992 902,796 33,437

582+00 900 33.3 700+00 1,025 38.0

998 894,302 33,122 998 1,019,409 37,756

590+00 892 33.0 710+00 1,016 37.6

998 1,118,041 41,409 993 971,908 35,997

600+00 1,348 49.9 720+00 941 34.8

997 1,291,327 47,827 999 915,728 33,916

610+00 1,242 46.0 730+00 892 33.0

996 1,095,249 40,565 998 864,295 32,011

620+00 957 35.5 740+00 840 31.1

998 943,443 34,942 1,001 880,762 32,621

630+00 934 34.6 750+00 919 34.0

1,004 997,383 36,940 200 171,460 6,350

640+00 1,054 39.0 760+00 796 29.5

1,000 1,074,665 39,802 700 555,170 20,562

650+00 1,096 40.6 767+00 790.6 29.3

1,002 1,075,675 39,840 200 79,060 2,928

660+00 1,052 39.0 769+00 0 0.0

992 955,808 35,400

670+00 876 32.4 19,261 17,552,681 650,099 36.2

995 846,944 31,368

680+00 827 30.6

998 809,237 29,972

690+00 796 29.5

Total

Station Station
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Truck Beach Access 

One beach access is identified for the project.  The stockpile and rehandling area is required to 

transfer the truck-hauled material to all-wheel-drive dump trucks that travel on the beach.  The 

transfer will occur on the beach to ensure material quality.  Excavators and other heavy equipment 

will load the all-wheel-drive dump trucks.  Dozers and similar heavy equipment will shape and 

construct the beach berm.   

Coordination with NTB public works will occur to ensure minimal disturbance at the beach access.  

Truck beach access will be restored to original conditions following project completion if 

necessary. This impact area is conservatively estimated at 0.1 acres, though the area will likely 

require no modifications for use as they are actively used by town safety and emergency vehicles.   

Pre-submittal Scoping Meeting 

An interagency pre-submittal scoping meeting was hosted by NCDEQ on February 1, 2021, to 

discuss the project prior to application submittal.   

 The project proponent (Fran Way of ATM) hereby certifies that all information contained herein is 

true, accurate, and complete to the best of my knowledge and belief. 

 The project proponent (Fran Way of ATM) hereby requests that the certifying authority review and take 

action on this CWA 401 certification request within the applicable reasonable period of time. 

 

Florence & Dorian FEMA Mitigation 

The Reach 5 template has qualified for FEMA Hurricane Florence “Category G” and Hurricane 

Dorian “Category G” damages.   

Project Permit 
The DCM permit modification is for 79-10.  This permit was most recently used for the 2020/2021 

dune truck haul project.  The proposed project will have no dune feature and only proposes to 

place sand on the upper, intertidal, and lower beach.   

Upland Sand Source 
Two upland sand mines have been identified for the proposed project.  Both sand mines have 

successfully been used for Surf City and NTB truck haul projects and these mines are:   

1. ST Wooten 

2. 421 Sand 

Information on both sites is provided in the following sections.  Both upland mines provide 

processed sand to mix for concrete, asphalt, and mortar.  Processed sand is sand that is 

hydraulically dredged at the mine and run through a classifier.  This sand is referred to as “washed 

and processed” as a result and is very uniform with very few fines and gravel.   The clean and 

well sorted sand is essential for successful large-scale construction projects.  This product is also 

ideal beach sand as a result of the washing and processing.   

Sand is dried via stockpiling/air drying at the mine prior to loading and trucking offsite.  Similar to 

the previous permit modification, material will be screened at the borrow area prior to hauling to 



5 

 

the project site.  All material dredged for use on the beach will be screened with a ¾” screen at 

the sand mine site. 

Both sites have been contacted about the project and both sites have confirmed that they have 

enough material for the proposed project and that this is the same material that was used for 

previous Surf City and NTB dune projects.  Both sites have ample volumes available for the 

proposed project (650,099 cy) even when accounting for the separate truck haul efforts (dune 

project, etc.) and other sand clients.  However they do like to have some lead time (ideally a few 

months) to stockpile enough sand to keep up with production during active truck hauling.   

Sand Compatibility 
Table 3 presents summary compatibility for the native beach as well as the two sand mines.  

This data was sourced from the NTB 2009 EIS (for native beach characteristics) and the NTB 

and Surf City permit modification requests/projects (for the project sand).  Additional sediment 

data from the recently placed sand haul projects is also available and can be provided upon 

request (although this data has been previously submitted to DCM during project construction).  

Both sand mines are compatible with native beach sand based on DCM sediment criteria 

thresholds.  Sediment granulometric data is provided at the end of this document from both 

mines.   

Table 3: Sediment compatibility summary 

Site 

Mean 

(mm) 

Fine % 

(<0.0625 

mm) 

Sand % 

(0.0625 - 

2.00 mm) 

Granular% 

(2.0 to 4.76 

mm) 

Gravel% 

(4.76-

76.0 mm) 

Calcium 

Carbonate 

% 

ST Wooten 

Mine 0.27 1.8 97.8 0.3 0.1 <1 

421 Sand 0.41 0.0 98.9 1.1 0.0 0 

NTB Native 0.23 1.5 97 1.07 0.43 26 

NTB+CRC 

Threshold N/A  6.5 N/A  6.07 5.43 41 

*N/A=not applicable (not a sediment criterion) 

Large Sediment and Shell Sampling: 

Note that large sediment and shell sampling is scheduled to occur in October 2021 (following 

tourist season) and that this data will be provided to DCM when available.   

Sand Availability 
Both ST Wooten and 421 Sand have significant sand available at their active mines.  Greater 

than 2 million cubic yards (cy) is available at each mine.  ATM staff have contacted both mines 

to ensure that existing mines have adequate material for the proposed project.   

Sand Mine Information 
Sand mine information for 421 Sand and ST Wooten is provided below.   
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421 Sand Mine 

The 421 Sand mine is located at 5401 Highway 421 in Wilmington, NC just north of the New  

Hanover County landfill. Mr. Dennis Earp is the plant manager and can be reached at: 

Email: Dennis@421sand.com 

Office Phone: 910-409-7545 

Cell Phone: 910-512-5971 

www.421sand.com 

 

Figure 2 presents the location of the 412 Sand Mine.   

 

Figure 2: 421 Sand mine location 

A small Ellicott Dredge sits in the sand pit borrow area excavating material via cutter suction.  

Sand is initially screened by a 3/8” mesh and any material coarser than 3/8” is kicked out to a 

discard pile. Any material passing the initial screening is then classified in a tank where it is 

washed for fines and separated based upon grain size. The plant carries two main, screened 

sand sizes, 2S (asphalt and concrete sand) and 4S (mortar sand). CM Mitchell provided TI 

Coastal with sand samples in September 2019 which were sieved within TI Coastal’s 

geotechnical lab. The average grain size for the 2S sand was 0.5 mm and the 4S sand was 0.33 

mm. 

The screening process effectively removed all large pebbles and stones as well as vegetative 

debris. Because the material is dredged and then washed in the sieving process, all fines 
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(passing the 230 sieve or less than 0.0625 mm) have been removed from the final product. The 

onsite stockpiles consist of a mix of the 2S and 4S graded sands with a combined average grain 

size of 0.41 mm and 0.0% calcium carbonates. Munsell colors of the 421 Sand were 10YR 7/3 

(wet) and 10YR 8/2 (dry) (source, TI Coastal). 

 

ST WOOTEN 

The ST Wooten site is located at 226 Sutton Lake Road near Highway 140.  Figure 3 presents 

the location of ST Wooten.   

 

Figure 3: ST Wooten location. 

ST WOOTEN CONTACT INFO:   

Brian Gurganus, Vice President 
S.T. Wooten Corporation 
P.O. Box 2408 
3801 Black Creek Road 
Wilson, N.C.  27894 
Phone: 252-291-5165 
Brian@stwcorp.com 
www.stwcorp.com 
 

The ST Wooten sand processing is very similar to that of the 421 Sand site as both of these 

mines serve the same clients and industries.  Note that extensive geotechnical testing and 

gradation analyses were conducted to determine the Fineness Modulus (FM) of the material. Of 

course this geotechnical analysis was for the in-situ material and not the final processed sand 

used for the dune restoration.   
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APPENDIX C - Upland Sand Source Information 
Two upland sand mines have been identified for the proposed project, however other sand 
mines with beach compatible material can be used (subject to inclusion in NCDCM permit).  
Both sand mines have successfully been used for Surf City and NTB dune hauls projects and 
these mines are:   

1. ST Wooten 
2. 421 Sand 

Information on both sites is provided in the following sections.  Both upland mines provide 
processed sand to mix for concrete, asphalt, and mortar.  Processed sand is sand that is 
hydraulically dredged at the mine and run through a classifier.  This sand is referred to as 
“washed and processed” as a result and is very uniform with very few fines and gravel.   The 
clean and well sorted sand is essential for successful large-scale construction projects.  This 
product is also ideal beach sand as a result of the washing and processing.   

Sand is dried via stockpiling/air drying at the mine prior to loading and trucking offsite.  Similar to 
the previous permit modification, material will be screened at the borrow area prior to hauling to 
the project site.  All material dredged for use on the beach will be screened with a ¾” screen at 
the sand mine site. 

Both sites have been contacted about the project and both sites have confirmed that they have 
enough material for the proposed project and that this is the same material that was used for 
previous Surf City and NTB dune projects.   

Sand Compatibility 
Table 1 presents summary compatibility for the native beach as well as the two sand mines.  
This data was sourced from the NTB 2009 EIS (for native beach characteristics) and the NTB 
and Surf City permit modification requests/projects (for the project sand).  Additional sediment 
data from the recently placed sand haul projects is also available and can be provided upon 
request (although this data has been previously submitted to DCM during project construction).  
Both sand mines are compatible with native beach sand based on DCM sediment criteria 
thresholds.  Sediment granularmetric data is provided at the end of this document from both 
mines.   

Table 1: Sediment compatibility summary 

Site 
Mean 
(mm) 

Fine % 
(<0.0625 

mm) 

Sand % 
(0.0625 - 
2.00 mm) 

Granular% 
(2.0 to 4.76 

mm) 

Gravel% 
(4.76-

76.0 mm) 

Calcium 
Carbonate 

% 
ST Wooten 
Mine 0.27 1.8 97.8 0.3 0.1 <1 
421 Sand 0.41 0.0 98.9 1.1 0.0 0 
NTB Native 0.23 1.5 97 1.07 0.43 26 
NTB+CRC 
Threshold N/A  6.5 N/A  6.07 5.43 41 

*N/A=not applicable (not a sediment criterion) 
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Sand Availability 
Both ST Wooten and 421 Sand have significant sand available at their active mines.  ATM staff 
have contacted both mines to ensure that existing mines have adequate material for the 
proposed project.   

Sand Mine Information 
Sand mine information for 421 Sand and ST Wooten is provided below.   

421 Sand Mine 

The 421 Sand mine is located at 5401 Highway 421 in Wilmington, NC just north of the New  
Hanover County landfill. Mr. Dennis Earp is the plant manager. 

Office Phone: 910-409-7545 
www.421sand.com 
 
Figure 1 presents the location of the 421 Sand Mine.   

 

Figure 1: 421 Sand mine location 

A small Ellicott Dredge sits in the sand pit borrow area excavating material via cutter suction.  
Sand is initially screened by a 3/8” mesh and any material coarser than 3/8” is kicked out to a 
discard pile. Any material passing the initial screening is then classified in a tank where it is 
washed for fines and separated based upon grain size. The plant carries two main, screened 

http://www.421sand.com/
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sand sizes, 2S (asphalt and concrete sand) and 4S (mortar sand). CM Mitchell provided TI 
Coastal with sand samples in September 2019 which were sieved within TI Coastal’s 
geotechnical lab. The average grain size for the 2S sand was 0.5 mm and the 4S sand was 0.33 
mm. 

The screening process effectively removed all large pebbles and stones as well as vegetative 
debris. Because the material is dredged and then washed in the sieving process, all fines 
(passing the 230 sieve or less than 0.0625 mm) have been removed from the final product. The 
onsite stockpiles consist of a mix of the 2S and 4S graded sands with a combined average grain 
size of 0.41 mm and 0.0% calcium carbonates. Munsell colors of the 421 Sand were 10YR 7/3 
(wet) and 10YR 8/2 (dry) (source, TI Coastal). 

ST WOOTEN 

The ST Wooten site is located at 226 Sutton Lake Road near Highway 140.  Figure 2 presents 
the location of ST Wooten.   

 

Figure 2: ST Wooten location. 

ST WOOTEN CONTACT INFO:   

Brian Gurganus, Vice President  
S.T. Wooten Corporation  
P.O. Box 2408  
3801 Black Creek Road  
Wilson, N.C. 27894  
Phone: 252-291-5165  
Brian@stwcorp.com  
www.stwcorp.com  
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The ST Wooten sand processing is very similar to that of the 421 Sand site as both of these 
mines serve the same clients and industries.  Note that extensive geotechnical testing and 
gradation analyses were conducted to determine the Fineness Modulus (FM) of the material. Of 
course this geotechnical analysis was for the in-situ material and not the final processed sand 
used for the dune restoration.   

 



 
NORTH TOPSAIL BEACH REACH/PHASE 5  

TRUCK HAUL – TRANCHE TWO 
 

 

 

 

 

 

 

 

 

Appendix D – Additional CFR Requirements 

 

 

 

 

 

 

 



Exhibit B -1 
 

APPENDIX D – Additional CFR Contracting Requirements 

Additional Contract Provisions Necessary for FEMA Reimbursement of Eligible Expenses: 

Where applicable, the provisions found at 2 C.F.R. 200 Appendix II will be included in all contracts 
executed as a result of this RFQ. 

A.  REMEDIES: 
 
“Each of the parties hereto acknowledges and agrees that, in the event of any breach of any 
covenant or agreement contained in this Agreement by the other party, monetary damages may 
be inadequate with respect to any such breach and the non-breaching party may have no 
adequate remedy at law.  It is accordingly agreed that each of the parties hereto shall be 
entitled, in addition to any other remedy to which they may be entitled at law or in equity, to 
seek injunctive relief and/or to compel specific performance to prevent breaches by the other 
party hereto of any covenant or agreement of such other party contained in this Agreement.  
Any specific right or remedy provided in this Agreement will not be exclusive but will be 
cumulative of all other rights and remedies.” 

        B. TERMINATION FOR CAUSE:  
 
“Termination for Breach. If either party shall at any time fail to meet any of its obligations 
hereunder and shall fail to correct such default within thirty (30) days after the non-breaching 
party shall have given written notice to it thereof, the non-breaching party shall be entitled to 
notify the other party that it intends to terminate this Agreement unless such default is 
corrected, and may so terminate ten (10) days after the end of such thirty (30) day period if such 
default is continuing; provided that if such default by the breaching party shall be a recurring 
default and the breaching party does not reasonably satisfy the non-breaching party that such 
defaults shall cease to occur, the non-breaching party shall be entitled to terminate this 
Agreement upon the occurrence of such default and the other party shall not be entitled to 
correct such default.”  
 

         C. EQUAL EMPLOYMENT OPPORTUNITY:  
 

“During the performance of this Agreement, the Contractor agrees as follows:  
 
(1) The Contractor will not discriminate against any employee or applicant for employment 

because of race, color, religion, sex, sexual orientation, gender, identity, or national origin. 
The Contractor will take affirmative action to ensure that applicants are employed, and that 
employees are treated during employment without regard to their race, color, religion, sex, 
sexual orientation, gender identity, or national origin. Such action shall include, but not be 
limited to the following:  
 
Employment, upgrading, demotion, or transfer; recruitment or recruitment advertising; 
layoff or termination; rates of pay or other forms of compensation; and selection for 
training, including apprenticeship. The Contractor agrees to post in conspicuous places, 
available to employees and applicants for employment, notices to be provided setting forth 
the provisions of this nondiscrimination clause.  
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(2) The Contractor will, in all solicitations or advertisements for employees placed by or on 

behalf of the Contractor, state that all qualified applicants will receive considerations for 
employment without regard to race, color, religion, sex, sexual orientation, gender identity, 
or national origin.  
 

(3) The contractor will not discharge or in any other manner discriminate against any employee 
or applicant for employment because such employee or applicant has inquired about, 
discussed, or disclosed the compensation of the employee or applicant or another employee 
or applicant.  This provision shall not apply to instances in which an employee who has 
access to the compensation information of other employees or applicants as a part of such 
employee’s essential job functions discloses the compensation of such other employees or 
applicants to individuals who do not otherwise have access to such information, unless such 
disclosure is in response to a formal complaint or charge, in furtherance of an investigation, 
proceeding, hearing, or action, including an investigation conducted by the employer, or is 
consistent with the contractor’s legal duty to furnish information. 

 
(4) The Contractor will send to each labor union or representative of workers with which he has 

a collective bargaining agreement or other contract or understanding, a notice to be 
provided advising the said labor union or workers' representatives of the Contractor's 
commitments under this section and shall post copies of the notice in conspicuous places 
available to employees and applicants for employment.  

 
(5) The Contractor will comply with all provisions of Executive Order 11246 of September 24, 

1965, and of the rules, regulations, and relevant orders of the Secretary of Labor.  
 
(6) The Contractor will furnish all information and reports required by Executive Order 11246 of 

September 24, 1965, and by rules, regulations, and orders of the Secretary of Labor, or 
pursuant thereto, and will permit access to his books, records, and accounts by the 
administering agency and the Secretary of Labor for purposes of investigation to ascertain 
compliance with such rules, regulations, and orders.  

 
(7) In the event of the Contractor's noncompliance with the nondiscrimination clauses of this 

contract or with any of the said rules, regulations, or orders, this contract may be canceled, 
terminated, or suspended in whole or in part and the Contractor may be declared ineligible 
for further Government contracts or federally assisted construction contracts in accordance 
with procedures authorized in Executive Order 11246 of September 24, 1965, and such 
other sanctions as may be imposed and remedies invoked as provided in Executive Order 
11246 of September 24, 1965, or by rule, regulation, or order of the Secretary of Labor, or 
as otherwise provided by law.  

 
(8) The Contractor will include the portion of the sentence immediately preceding paragraph (1) 

and the provisions of paragraphs (1) through (8) in every subcontract or purchase order 
unless exempted by rules, regulations, or orders of the Secretary of Labor issued pursuant to 
section 204 of Executive Order 11246 of September 24, 1965, so that such provisions will be 
binding upon each subcontractor or vendor. The Contractor will take such action with 
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respect to any subcontract or purchase order as the administering agency may direct as a 
means of enforcing such provisions, including sanctions for noncompliance:  
Provided, however, that in the event a contractor becomes involved in, or is threatened 
with, litigation with a subcontractor or vendor as a result of such direction by the 
administering agency the Contractor may request the United States to enter into such 
litigation to protect the interests of the United States.  
 
The applicant further agrees that it will be bound by the above equal opportunity clause 
with respect to its own employment practices when it participates in federally assisted 
construction work: Provided, that if the applicant so participating is a State or local 
government, the above equal opportunity clause is not applicable to any agency, 
instrumentality or subdivision of such government which does not participate in work on or 
under the contract.  
 
The applicant agrees that it will assist and cooperate actively with the administering agency 
and the Secretary of Labor in obtaining the compliance of contractors and subcontractors 
with the equal opportunity clause and the rules, regulations, and relevant orders of the 
Secretary of Labor, that it will furnish the administering agency and the Secretary of Labor 
such information as they may require for the supervision of such compliance, and that it will 
otherwise assist the administering agency in the discharge of the agency's primary 
responsibility for securing compliance. 
 
The applicant further agrees that it will refrain from entering into any contract or contract 
modification subject to Executive Order 11246 of September 24, 1965, with a contractor 
debarred from, or who has not demonstrated eligibility for, Government contracts and 
federally assisted construction contracts pursuant to the Executive Order and will carry out 
such sanctions and penalties for violation of the equal opportunity clause as may be 
imposed upon contractors and subcontractors by the administering agency or the Secretary 
of Labor pursuant to Part II, Subpart D of the Executive Order. In addition, the applicant 
agrees that if it fails or refuses to comply with these undertakings, the administering agency 
may take any or all of the following actions: Cancel, terminate, or suspend in whole or in 
part this grant (contract, loan, insurance, guarantee); refrain from extending any further 
assistance to the applicant under the program with respect to which the failure or refund 
occurred until satisfactory assurance of future compliance has been received from such 
applicant; and refer the case to the Department of Justice for appropriate legal proceedings. 

      
 D.  CONTRACT WORK HOURS AND SAFETY STANDARDS ACT: 
 
                      The regulation at 29 C.F.R. § 5.5(b) provides contract clause language concerning  
                      compliance with the Contract Work Hours and Safety Standards Act.   
 
                      Compliance with the Contract Work Hours and Safety Standards Act. 
 

(1) Overtime requirements. No contractor or subcontractor contracting for any part of the  
contract work which may require or involve the employment of laborers or mechanics 
shall require or permit any such laborer or mechanic in any workweek in which he or she 
is employed on such work to work in excess of forty hours in such workweek unless such 
laborer or mechanic receives compensation at a rate not less than one and one-half 
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times the basic rate of pay for all hours worked in excess of forty hours in such 
workweek.  

(2) Violation; liability for unpaid wages; liquidated damages. In the event of any violation of  
the clause set forth in paragraph (b)(1) of this section the contractor and any 
subcontractor responsible therefor shall be liable for the unpaid wages. In addition, such 
contractor and subcontractor shall be liable to the United States (in the case of work 
done under contract for the District of Columbia or a territory, to such District or to such 
territory), for liquidated damages. Such liquidated damages shall be computed with 
respect to each individual laborer or mechanic, including watchmen and guards, 
employed in violation of the clause set forth in paragraph (b)(1) of this section, in the 
sum of $26 for each calendar day on which such individual was required or permitted to 
work in excess of the standard workweek of forty hours without payment of the 
overtime wages required by the clause set forth in paragraph (b)(1) of this section. 

(3) Withholding for unpaid wages and liquidated damages. The Town of Holden Beach shall 
upon its own action or upon written request of an authorized representative of the 
Department of Labor withhold or cause to be withheld, from any moneys payable on 
account of work performed by the contractor or subcontractor under any such contract 
or any other Federal contract with the same prime contractor, or any other federally-
assisted contract subject to the Contract Work Hours and Safety Standards Act, which is 
held by the same prime contractor, such sums as may be determined to be necessary to 
satisfy any liabilities of such contractor or subcontractor for unpaid wages and liquidated 
damages as provided in the clause set forth in paragraph (b)(2) of this section. 

(4) Subcontracts. The contractor or subcontractor shall insert in any subcontracts the  
clauses set forth in paragraph (b)(1) through (4) of this section and a clause requiring the 
subcontractors to include these clauses in any lower tier subcontracts. The prime 
contractor shall be responsible for compliance by any subcontractor or lower tier 
subcontractor with the clauses set forth in paragraphs (b)(1) through (4) of this section 

 
  E.  CLEAN AIR ACT AND THE FEDERAL WATER POLLUTION CONTROL ACT 
 
 Clean Air Act  

(1) The contractor agrees to comply with all applicable standards, orders or regulations    
issued pursuant to the Clean Air Act, as amended, 42 U.S.C. § 7401 et seq.  

(2) The contractor agrees to report each violation to the Town of Holden Beach and 
understands and agrees that the Town of Holden Beach will, in turn, report each violation 
as required to assure notification to the Federal Emergency Management Agency, and 
the appropriate Environmental Protection Agency Regional Office.  

(3) The contractor agrees to include these requirements in each subcontract exceeding 
$150,000 financed in whole or in part with Federal assistance provided by FEMA. 

                           Federal Water Pollution Control Act 
(1)  The contractor agrees to comply with all applicable standards, orders, or regulations 

issued pursuant to the Federal Water Pollution Control Act, as amended, 33 U.S.C. 1251 
et seq. 

(2)  The contractor agrees to report each violation to the Town of Holden Beach and 
understands and agrees that the Town of Holden Beach will, in turn, report each violation 
as required to assure notification to the Federal Emergency Management Agency, and the 
appropriate Environmental Protection Agency Regional Office.  
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(3) The contractor agrees to include these requirements in each subcontract exceeding 
$150,000 financed in whole or in part with Federal assistance provided by FEMA. 

 
 

F.  DEBARMENT AND SUSPENSION 
  
 Suspension and Debarment 

 
(1)  This contract is a covered transaction for purposes of 2 C.F.R. pt. 180 and 2 C.F.R. pt. 
3000. As such, the contractor is required to verify that none of the contractor’s principals 
(defined at 2 C.F.R. § 180.995) or its affiliates (defined at 2 C.F.R. § 180.905) are excluded 
(defined at 2 C.F.R. § 180.940) or disqualified (defined at 2 C.F.R. § 180.935).  
(2)   The contractor must comply with 2 C.F.R. pt. 180, subpart C and 2 C.F.R. pt. 3000, 
subpart C, and must include a requirement to comply with these regulations in any lower 
tier covered transaction it enters into.  
(3)  This certification is a material representation of fact relied upon by Town of Holden 
Beach. If it is later determined that the contractor did not comply with 2 C.F.R. pt. 180, 
subpart C and 2 C.F.R. pt. 3000, subpart C, in addition to remedies available to Town of 
Holden Beach, the Federal Government may pursue available remedies, including but not 
limited to suspension and/or debarment. 
(4)  The bidder or proposer agrees to comply with the requirements of 2 C.F.R. pt. 180, 
subpart C and 2 C.F.R. pt. 3000, subpart C while this offer is valid and throughout the period 
of any contract that may arise from this offer. The bidder or proposer further agrees to 
include a provision requiring such compliance in its lower tier covered transactions. 
 

G.  BYRD ANTI-LOBBYING AMENDMENT 
 
Byrd Anti-Lobbying Amendment, 31 U.S.C. § 1352 (as amended) Contractors who apply or 
bid for an award of $100,000 or more shall file the required certification. Each tier certifies 
to the tier above that it will not and has not used Federal appropriated funds to pay any 
person or organization for influencing or attempting to influence an officer or employee of 
any agency, a Member of Congress, officer or employee of Congress, or an employee of a 
Member of Congress in connection with obtaining any Federal contract, grant, or any other 
award covered by 31 U.S.C. § 1352. Each tier shall also disclose any lobbying with non-
Federal funds that takes place in connection with obtaining any Federal award. Such 
disclosures are forwarded from tier to tier up to the recipient who in turn will forward the 
certification(s) to the awarding agency.  
 
d. Required Certification.  
 
If applicable, contractors must sign and submit to the non-federal entity the following 
certification. APPENDIX A, 44 C.F.R. PART 18 – CERTIFICATION REGARDING LOBBYING 
 
Certification for Contracts, Grants, Loans, Cooperative Agreements 
 
The undersigned certifies, to the best of his or her knowledge and belief, that: 
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(1) No Federal appropriated funds have been paid or will be paid, by or on behalf of the 
undersigned, to any person for influencing or attempting to influence an officer or employee 
of an agency, a Member of Congress, an officer or employee of Congress, or an employee of 
a Member of Congress in connection with the awarding of any Federal contract, the making 
of any Federal grant, the making of any Federal loan, the entering into of any cooperative 
agreement, and the extension, continuation, renewal, amendment, or modification of any 
Federal contract, grant, loan, or cooperative agreement. 
 

(2) If any funds other than Federal appropriated funds have been paid or will be paid to any 
person for influencing or attempting to influence an officer or employee of any agency, a 
Member of Congress, an officer or employee of Congress, or an employee of a Member of 
Congress in connection with this Federal contract, grant, loan, or cooperative agreement, 
the undersigned shall complete and submit Standard Form-LLL, “Disclosure Form to Report 
Lobbying,” in accordance with its instructions.  

 
(3) The undersigned shall require that the language of this certification be included in the 

award documents for all subawards at all tiers (including subcontracts, subgrants, and 
contracts under grants, loans, and cooperative agreements) and that all subrecipients shall 
certify and disclose accordingly.  

 
This certification is a material representation of fact upon which reliance was placed when 
this transaction was made or entered into. Submission of this certification is a prerequisite 
for making or entering into this transaction imposed by section 1352, title 31, U.S. Code. Any 
person who fails to file the required certification shall be subject to a civil penalty of not less 
than $10,000 and not more than $100,000 for each such failure.  
 
The Contractor, _______________, certifies or affirms the truthfulness and accuracy of each 
statement of its certification and disclosure, if any. In addition, the Contractor understands 
and agrees that the provisions of 31 U.S.C. Chap. 38, Administrative Remedies for False 
Claims and Statements, apply to this certification and disclosure, if any.  
 
____________________________________ 
Signature of Contractor’s Authorized Official  
 
____________________________________ 
Name and Title of Contractor’s Authorized Official 
 
____________________________________ 
Date 
 
 

H.  PROCUREMENT OF RECOVERED MATERIALS 
 

(i) In the performance of this contract, the Contractor shall make maximum use of products      
 containing recovered materials that are EPA-designated items unless the product cannot be     
 acquired-- 

• Competitively within a timeframe providing for compliance with the contract performance 
schedule;  
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• Meeting contract performance requirements; or  
• At a reasonable price.  

(ii) Information about this requirement, along with the list of EPA designated items, is available  
at EPA’s Comprehensive Procurement Guidelines website, 
https://www.epa.gov/smm/comprehensiveprocurement-guideline-cpg-program. 

(iii) The Contractor also agrees to comply with all other applicable requirements of Section 6002 
of the Solid Waste Disposal Act.”  

 
Additional FEMA Requirements/Recommendations 
 
I. ACCESS TO RECORDS.  The following access to records requirements apply to this contract: 

 
(1) The Contractor agrees to provide The Town of Holden Beach, the State of North Carolina, 

the FEMA Administrator, the Comptroller General of the United States, or any of their 
authorized representatives access to any books, documents, papers, and records of the 
Contractor which are directly pertinent to this contract for the purposes of making audits, 
examinations, excerpts, and transcriptions.  

(2) The Contractor agrees to permit any of the foregoing parties to reproduce by any means 
whatsoever or to copy excerpts and transcriptions as reasonably needed. 

(3) The Contractor agrees to provide the FEMA Administrator or his authorized representatives 
access to construction or other work sites pertaining to the work being completed under the 
contract. 

(4) In compliance with the Disaster Recovery Act of 2018, the Town of Holden Beach and the 
Contractor acknowledge and agree that no language in this contract is intended to prohibit 
audits or internal reviews by the FEMA Administrator or the Comptroller General of the 
United States. 
 

J.  CHANGES 
 

a. Standard. To be eligible for FEMA assistance under the non-Federal entity’s FEMA grant or 
cooperative agreement, the cost of the change, modification, change order, or constructive 
change must be allowable, allocable, within the scope of its grant or cooperative agreement, 
and reasonable for the completion of project scope.  
b. Applicability. FEMA recommends, therefore, that a non-Federal entity include a changes 
clause in its contract that describes how, if at all, changes can be made by either party to alter 
the method, price, or schedule of the work without breaching the contract. The language of the 
clause may differ depending on the nature of the contract and the end-item procured. 
 

K.  DHS SEAL, LOGO, AND FLAGS 
 

“The contractor shall not use the DHS seal(s), logos, crests, or reproductions of flags or 
likenesses of DHS agency officials without specific FEMA pre-approval.” 

 
L.  COMPLIANCE WITH FEDERAL LAW, REGULATIONS, AND EXECUTIVE ORDERS 
 

“This is an acknowledgment that FEMA financial assistance will be used to fund all or a portion 
of the contract.  The contractor will comply with all applicable Federal law, regulations, 
executive orders, FEMA policies, procedures, and directives.” 

https://www.epa.gov/smm/comprehensiveprocurement-guideline-cpg-program
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M.  NO OBLIGATION BY FEDERAL GOVERNMENT 
 

““The Federal Government is not a party to this contract and is not subject to any obligations or 
liabilities to the non-Federal entity, contractor, or any other party pertaining to any matter 
resulting from the contract.” 
 

N.  PROGRAM FRAUD AND FALSE OR FRADULENT STATEMENTS OR RELATED ACTS 
 

“The Contractor acknowledges that 31 U.S.C. Chap. 38 (Administrative Remedies for False 
Claims and Statements) applies to the Contractor’s actions pertaining to this contract.” 
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	9. Change Proposal—A written request by Contractor, duly submitted in compliance with the procedural requirements set forth herein, seeking an adjustment in Contract Price or Contract Times, or both; contesting an initial decision by Engineer concerni...
	10. Claim—(a) A demand or assertion by Owner directly to Contractor, duly submitted in compliance with the procedural requirements set forth herein: seeking an adjustment of Contract Price or Contract Times, or both; contesting an initial decision by ...
	11. Constituent of Concern—Asbestos, petroleum, radioactive materials, polychlorinated biphenyls (PCBs), hazardous waste, and any substance, product, waste, or other material of any nature whatsoever that is or becomes listed, regulated, or addressed ...
	12. Contract—The entire and integrated written contract between the Owner and Contractor concerning the Work.
	13. Contract Documents—Those items so designated in the Agreement, and which together comprise the Contract.
	14. Contract Price—The money that Owner has agreed to pay Contractor for completion of the Work in accordance with the Contract Documents. .
	15. Contract Times—The number of days or the dates by which Contractor shall: (a) achieve Milestones, if any; (b) achieve Substantial Completion; and (c) complete the Work.
	16. Contractor—The individual or entity with which Owner has contracted for performance of the Work.
	17. Cost of the Work—See Paragraph 13.01 for definition.
	18. Drawings—The part of the Contract that graphically shows the scope, extent, and character of the Work to be performed by Contractor.
	19. Effective Date of the Contract—The date, indicated in the Agreement, on which the Contract becomes effective.
	20. Engineer—The individual or entity named as such in the Agreement.
	21. Field Order—A written order issued by Engineer which requires minor changes in the Work but does not change the Contract Price or the Contract Times.
	22. Hazardous Environmental Condition—The presence at the Site of Constituents of Concern in such quantities or circumstances that may present a danger to persons or property exposed thereto.  The presence at the Site of materials that are necessary f...
	23. Laws and Regulations; Laws or Regulations—Any and all applicable laws, statutes, rules, regulations, ordinances, codes, and orders of any and all governmental bodies, agencies, authorities, and courts having jurisdiction.
	24. Liens—Charges, security interests, or encumbrances upon Contract-related funds, real property, or personal property.
	25. Milestone—A principal event in the performance of the Work that the Contract requires Contractor to achieve by an intermediate completion date or by a time prior to Substantial Completion of all the Work.
	26. Notice of Award—The written notice by Owner to a Bidder of Owner’s acceptance of the Bid.
	27. Notice to Proceed—A written notice by Owner to Contractor fixing the date on which the Contract Times will commence to run and on which Contractor shall start to perform the Work.
	28. Owner—The individual or entity with which Contractor has contracted regarding the Work, and which has agreed to pay Contractor for the performance of the Work, pursuant to the terms of the Contract.
	29. Progress Schedule—A schedule, prepared and maintained by Contractor, describing the sequence and duration of the activities comprising the Contractor’s plan to accomplish the Work within the Contract Times.
	30. Project—The total undertaking to be accomplished for Owner by engineers, contractors, and others, including planning, study, design, construction, testing, commissioning, and start-up, and of which the Work to be performed under the Contract Docum...
	31. Project Manual—The written documents prepared for, or made available for, procuring and constructing the Work, including but not limited to the Bidding Documents or other construction procurement documents, geotechnical and existing conditions inf...
	32. Resident Project Representative—The authorized representative of Engineer assigned to assist Engineer at the Site. As used herein, the term Resident Project Representative or “RPR” includes any assistants or field staff of Resident Project Represe...
	33. Samples—Physical examples of materials, equipment, or workmanship that are representative of some portion of the Work and that establish the standards by which such portion of the Work will be judged.
	34. Schedule of Submittals—A schedule, prepared and maintained by Contractor, of required submittals and the time requirements for Engineer’s review of the submittals and the performance of related construction activities.
	35. Schedule of Values—A schedule, prepared and maintained by Contractor, allocating portions of the Contract Price to various portions of the Work and used as the basis for reviewing Contractor’s Applications for Payment.
	36. Shop Drawings—All drawings, diagrams, illustrations, schedules, and other data or information that are specifically prepared or assembled by or for Contractor and submitted by Contractor to illustrate some portion of the Work.  Shop Drawings, whet...
	37. Site—Lands or areas indicated in the Contract Documents as being furnished by Owner upon which the Work is to be performed, including rights-of-way and easements, and such other lands furnished by Owner which are designated for the use of Contractor.
	38. Specifications—The part of the Contract that consists of written requirements for materials, equipment, systems, standards, and workmanship as applied to the Work, and certain administrative requirements and procedural matters applicable to the Work.
	39. Subcontractor—An individual or entity having a direct contract with Contractor or with any other Subcontractor for the performance of a part of the Work.
	40. Substantial Completion—The time at which the Work (or a specified part thereof) has progressed to the point where, in the opinion of Engineer, the Work (or a specified part thereof) is sufficiently complete, in accordance with the Contract Documen...
	41. Successful Bidder—The Bidder whose Bid the Owner accepts, and to which the Owner makes an award of contract, subject to stated conditions.
	42. Supplementary Conditions—The part of the Contract that amends or supplements these General Conditions.
	43. Supplier—A manufacturer, fabricator, supplier, distributor, materialman, or vendor having a direct contract with Contractor or with any Subcontractor to furnish materials or equipment to be incorporated in the Work by Contractor or a Subcontractor.
	44. Technical Data—Those items expressly identified as Technical Data in the Supplementary Conditions, with respect to either (a) subsurface conditions at the Site, or physical conditions relating to existing surface or subsurface structures at the Si...
	45. Underground Facilities—All underground pipelines, conduits, ducts, cables, wires, manholes, vaults, tanks, tunnels, or other such facilities or attachments, and any encasements containing such facilities, including but not limited to those that co...
	46. Unit Price Work—Work to be paid for on the basis of unit prices.
	47. Work—The entire construction or the various separately identifiable parts thereof required to be provided under the Contract Documents. Work includes and is the result of performing or providing all labor, services, and documentation necessary to ...
	48. Work Change Directive—A written directive to Contractor issued on or after the Effective Date of the Contract, signed by Owner and recommended by Engineer, ordering an addition, deletion, or revision in the Work.


	1.02 Terminology
	A. The words and terms discussed in the following paragraphs are not defined but, when used in the Bidding Requirements or Contract Documents, have the indicated meaning.
	B. Intent of Certain Terms or Adjectives:
	1. The Contract Documents include the terms “as allowed,” “as approved,” “as ordered,” “as directed” or terms of like effect or import to authorize an exercise of professional judgment by Engineer. In addition, the adjectives “reasonable,” “suitable,”...

	C. Day:
	1. The word “day” means a calendar day of 24 hours measured from midnight to the next midnight.

	D. Defective:
	1. The word “defective,” when modifying the word “Work,” refers to Work that is unsatisfactory, faulty, or deficient in that it:
	a. does not conform to the Contract Documents; or
	b. does not meet the requirements of any applicable inspection, reference standard, test, or approval referred to in the Contract Documents; or
	c. has been damaged prior to Engineer’s recommendation of final payment (unless responsibility for the protection thereof has been assumed by Owner at Substantial Completion in accordance with Paragraph 15.03 or 15.04).


	E. Furnish, Install, Perform, Provide:
	1. The word “furnish,” when used in connection with services, materials, or equipment, shall mean to supply and deliver said services, materials, or equipment to the Site (or some other specified location) ready for use or installation and in usable o...
	2. The word “install,” when used in connection with services, materials, or equipment, shall mean to put into use or place in final position said services, materials, or equipment complete and ready for intended use.
	3. The words “perform” or “provide,” when used in connection with services, materials, or equipment, shall mean to furnish and install said services, materials, or equipment complete and ready for intended use.
	4. If the Contract Documents establish an obligation of Contractor with respect to specific services, materials, or equipment, but do not expressly use any of the four words “furnish,” “install,” “perform,” or “provide,” then Contractor shall furnish ...

	F. Unless stated otherwise in the Contract Documents, words or phrases that have a well-known technical or construction industry or trade meaning are used in the Contract Documents in accordance with such recognized meaning.


	ARTICLE 2 –  Preliminary Matters
	2.01 Delivery of Bonds and Evidence of Insurance
	A. Bonds: When Contractor delivers the executed counterparts of the Agreement to Owner, Contractor shall also deliver to Owner such bonds as Contractor may be required to furnish.
	B. Evidence of Contractor’s Insurance: When Contractor delivers the executed counterparts of the Agreement to Owner, Contractor shall also deliver to Owner, with copies to each named insured and additional insured (as identified in the Supplementary C...
	C. Evidence of Owner’s Insurance: After receipt of the executed counterparts of the Agreement and all required bonds and insurance documentation, Owner shall promptly deliver to Contractor, with copies to each named insured and additional insured (as ...

	2.02 Copies of Documents
	A. Owner shall furnish to Contractor three printed copies of the Contract (including one fully executed counterpart of the Agreement), and one copy in electronic portable document format (PDF). Additional printed copies will be furnished upon request ...
	B. Owner shall maintain and safeguard at least one original printed record version of the Contract, including Drawings and Specifications signed and sealed by Engineer and other design professionals.  Owner shall make such original printed record vers...

	2.03   Before Starting Construction
	A. Preliminary Schedules: Within 10 days after the Effective Date of the Contract (or as otherwise specifically required by the Contract Documents), Contractor shall submit to Engineer for timely review:
	1. a preliminary Progress Schedule indicating the times (numbers of days or dates) for starting and completing the various stages of the Work, including any Milestones specified in the Contract;
	2. a preliminary Schedule of Submittals; and
	3. a preliminary Schedule of Values for all of the Work which includes quantities and prices of items which when added together equal the Contract Price and subdivides the Work into component parts in sufficient detail to serve as the basis for progre...


	2.04 Preconstruction Conference; Designation of Authorized Representatives
	A. Before any Work at the Site is started, a conference attended by Owner, Contractor, Engineer, and others as appropriate will be held to establish a working understanding among the parties as to the Work and to discuss the schedules referred to in P...
	B. At this conference Owner and Contractor each shall designate, in writing, a specific individual to act as its authorized representative with respect to the services and responsibilities under the Contract.  Such individuals shall have the authority...

	2.05 Initial Acceptance of Schedules
	A. At least 10 days before submission of the first Application for Payment a conference, attended by Contractor, Engineer, and others as appropriate, will be held to review for acceptability to Engineer as provided below the schedules submitted in acc...
	1. The Progress Schedule will be acceptable to Engineer if it provides an orderly progression of the Work to completion within the Contract Times. Such acceptance will not impose on Engineer responsibility for the Progress Schedule, for sequencing, sc...
	2. Contractor’s Schedule of Submittals will be acceptable to Engineer if it provides a workable arrangement for reviewing and processing the required submittals.
	3. Contractor’s Schedule of Values will be acceptable to Engineer as to form and substance if it provides a reasonable allocation of the Contract Price to the component parts of the Work.


	2.06 Electronic Transmittals
	A. Except as otherwise stated elsewhere in the Contract, the Owner, Engineer, and Contractor may transmit, and shall accept, Project-related correspondence, text, data, documents, drawings, information, and graphics, including but not limited to Shop ...
	B. If the Contract does not establish protocols for electronic or digital transmittals, then Owner, Engineer, and Contractor shall jointly develop such protocols.
	C. When transmitting items in electronic media or digital format, the transmitting party makes no representations as to long term compatibility, usability, or readability of the items resulting from the recipient’s use of software application packages...


	ARTICLE 3 –  Documents: Intent, Requirements, Reuse
	3.01 Intent
	A. The Contract Documents are complementary; what is required by one is as binding as if required by all.
	B. It is the intent of the Contract Documents to describe a functionally complete project (or part thereof) to be constructed in accordance with the Contract Documents.
	C. Unless otherwise stated in the Contract Documents, if there is a discrepancy between the electronic or digital versions of the Contract Documents (including any printed copies derived from such electronic or digital versions) and the printed record...
	D. The Contract supersedes prior negotiations, representations, and agreements, whether written or oral.
	E. Engineer will issue clarifications and interpretations of the Contract Documents as provided herein.

	3.02 Reference Standards
	A. Standards Specifications, Codes, Laws and Regulations
	1. Reference in the Contract Documents to standard specifications, manuals, reference standards, or codes of any technical society, organization, or association, or to Laws or Regulations, whether such reference be specific or by implication, shall me...
	2. No provision of any such standard specification, manual, reference standard, or code, or any instruction of a Supplier, shall be effective to change the duties or responsibilities of Owner, Contractor, or Engineer, or any of their subcontractors, c...


	3.03 Reporting and Resolving Discrepancies
	A. Reporting Discrepancies:
	1. Contractor’s Verification of Figures and Field Measurements: Before undertaking each part of the Work, Contractor shall carefully study the Contract Documents, and check and verify pertinent figures and dimensions therein, particularly with respect...
	2. Contractor’s Review of Contract Documents: If, before or during the performance of the Work, Contractor discovers any conflict, error, ambiguity, or discrepancy within the Contract Documents, or between the Contract Documents and (a) any applicable...
	3. Contractor shall not be liable to Owner or Engineer for failure to report any conflict, error, ambiguity, or discrepancy in the Contract Documents unless Contractor had actual knowledge thereof.

	B. Resolving Discrepancies:
	1. Except as may be otherwise specifically stated in the Contract Documents, the provisions of the part of the Contract Documents prepared by or for Engineer shall take precedence in resolving any conflict, error, ambiguity, or discrepancy between suc...
	a. the provisions of any standard specification, manual, reference standard, or code, or the instruction of any Supplier (whether or not specifically incorporated by reference as a Contract Document); or
	b. the provisions of any Laws or Regulations applicable to the performance of the Work (unless such an interpretation of the provisions of the Contract Documents would result in violation of such Law or Regulation).



	3.04 Requirements of the Contract Documents
	A. During the performance of the Work and until final payment, Contractor and Owner shall submit to the Engineer all matters in question concerning the requirements of the Contract Documents (sometimes referred to as requests for information or interp...
	B. Engineer will, with reasonable promptness, render a written clarification, interpretation, or decision on the issue submitted, or initiate an amendment or supplement to the Contract Documents. Engineer’s written clarification, interpretation, or de...
	C. If a submitted matter in question concerns terms and conditions of the Contract Documents that do not involve (1) the performance or acceptability of the Work under the Contract Documents, (2) the design (as set forth in the Drawings, Specification...

	3.05 Reuse of Documents
	A. Contractor and its Subcontractors and Suppliers shall not:
	1. have or acquire any title to or ownership rights in any of the Drawings, Specifications, or other documents (or copies of any thereof) prepared by or bearing the seal of Engineer or its consultants, including electronic media editions, or reuse any...
	2. have or acquire any title or ownership rights in any other Contract Documents, reuse any such Contract Documents for any purpose without Owner’s express written consent, or violate any copyrights pertaining to such Contract Documents.

	B. The prohibitions of this Paragraph 3.05 will survive final payment, or termination of the Contract. Nothing herein shall preclude Contractor from retaining copies of the Contract Documents for record purposes.


	ARTICLE 4 –  Commencement and Progress of the Work
	4.01 Commencement of Contract Times; Notice to Proceed
	A. The Contract Times will commence to run on the thirtieth day after the Effective Date of the Contract or, if a Notice to Proceed is given, on the day indicated in the Notice to Proceed. A Notice to Proceed may be given at any time within 30 days af...

	4.02 Starting the Work
	A. Contractor shall start to perform the Work on the date when the Contract Times commence to run. No Work shall be done at the Site prior to such date.

	4.03 Reference Points
	A. Owner shall provide engineering surveys to establish reference points for construction which in Engineer’s judgment are necessary to enable Contractor to proceed with the Work. Contractor shall be responsible for laying out the Work, shall protect ...

	4.04 Progress Schedule
	A. Contractor shall adhere to the Progress Schedule established in accordance with Paragraph 2.05 as it may be adjusted from time to time as provided below.
	1. Contractor shall submit to Engineer for acceptance (to the extent indicated in Paragraph 2.05) proposed adjustments in the Progress Schedule that will not result in changing the Contract Times.
	2. Proposed adjustments in the Progress Schedule that will change the Contract Times shall be submitted in accordance with the requirements of Article 11.

	B. Contractor shall carry on the Work and adhere to the Progress Schedule during all disputes or disagreements with Owner. No Work shall be delayed or postponed pending resolution of any disputes or disagreements, or during any appeal process, except ...

	4.05 Delays in Contractor’s Progress
	A. If Owner, Engineer, or anyone for whom Owner is responsible, delays, disrupts, or interferes with the performance or progress of the Work, then Contractor shall be entitled to an equitable adjustment in the Contract Times and Contract Price. Contra...
	B. Contractor shall not be entitled to an adjustment in Contract Price or Contract Times for delay, disruption, or interference caused by or within the control of Contractor. Delay, disruption, and interference attributable to and within the control o...
	C. If Contractor’s performance or progress is delayed, disrupted, or interfered with by unanticipated causes not the fault of and beyond the control of Owner, Contractor, and those for which they are responsible, then Contractor shall be entitled to a...
	1. severe and unavoidable natural catastrophes such as fires, floods, epidemics, and earthquakes;
	2. abnormal weather conditions;
	3. acts or failures to act of utility owners (other than those performing other work at or adjacent to the Site by arrangement with the Owner, as contemplated in Article 8); and
	4. acts of war or terrorism.

	D. Delays, disruption, and interference to the performance or progress of the Work resulting from the existence of a differing subsurface or physical condition, an Underground Facility that was not shown or indicated by the Contract Documents, or not ...
	E. Paragraph 8.03 governs delays, disruption, and interference to the performance or progress of the Work resulting from the performance of certain other work at or adjacent to the Site.
	F. Contractor shall not be entitled to an adjustment in Contract Price or Contract Times for any delay, disruption, or interference if such delay is concurrent with a delay, disruption, or interference caused by or within the control of Contractor.
	G. Contractor must submit any Change Proposal seeking an adjustment in Contract Price or Contract Times under this paragraph within 30 days of the commencement of the delaying, disrupting, or interfering event.


	ARTICLE 5 –  Availability of Lands; Subsurface and Physical Conditions; Hazardous Environmental Conditions
	5.01 Availability of Lands
	A. Owner shall furnish the Site. Owner shall notify Contractor of any encumbrances or restrictions not of general application but specifically related to use of the Site with which Contractor must comply in performing the Work.
	B. Upon reasonable written request, Owner shall furnish Contractor with a current statement of record legal title and legal description of the lands upon which permanent improvements are to be made and Owner’s interest therein as necessary for giving ...
	C. Contractor shall provide for all additional lands and access thereto that may be required for temporary construction facilities or storage of materials and equipment.

	5.02 Use of Site and Other Areas
	A. Limitation on Use of Site and Other Areas:
	1. Contractor shall confine construction equipment, temporary construction facilities, the storage of materials and equipment, and the operations of workers to the Site, adjacent areas that Contractor has arranged to use through construction easements...
	2. If a damage or injury claim is made by the owner or occupant of any such land or area because of the performance of the Work, or because of other actions or conduct of the Contractor or those for which Contractor is responsible, Contractor shall (a...

	B. Removal of Debris During Performance of the Work: During the progress of the Work the Contractor shall keep the Site and other adjacent areas free from accumulations of waste materials, rubbish, and other debris. Removal and disposal of such waste ...
	C. Cleaning: Prior to Substantial Completion of the Work Contractor shall clean the Site and the Work and make it ready for utilization by Owner. At the completion of the Work Contractor shall remove from the Site and adjacent areas all tools, applian...
	D. Loading of Structures: Contractor shall not load nor permit any part of any structure to be loaded in any manner that will endanger the structure, nor shall Contractor subject any part of the Work or adjacent structures or land to stresses or press...

	5.03 Subsurface and Physical Conditions
	A. Reports and Drawings: The Supplementary Conditions identify:
	1. those reports known to Owner of explorations and tests of subsurface conditions at or adjacent to the Site;
	2. those drawings known to Owner of physical conditions relating to existing surface or subsurface structures at the Site (except Underground Facilities); and
	3. Technical Data contained in such reports and drawings.

	B. Reliance by Contractor on Technical Data Authorized: Contractor may rely upon the accuracy of the Technical Data expressly identified in the Supplementary Conditions with respect to such reports and drawings, but such reports and drawings are not C...
	1. the completeness of such reports and drawings for Contractor’s purposes, including, but not limited to, any aspects of the means, methods, techniques, sequences, and procedures of construction to be employed by Contractor, and safety precautions an...
	2. other data, interpretations, opinions, and information contained in such reports or shown or indicated in such drawings; or
	3. any Contractor interpretation of or conclusion drawn from any Technical Data or any such other data, interpretations, opinions, or information.


	5.04 Differing Subsurface or Physical Conditions
	A. Notice by Contractor: If Contractor believes that any subsurface or physical condition that is uncovered or revealed at the Site either:
	1. is of such a nature as to establish that any Technical Data on which Contractor is entitled to rely as provided in Paragraph 5.03 is materially inaccurate; or
	2. is of such a nature as to require a change in the Drawings or Specifications; or
	3. differs materially from that shown or indicated in the Contract Documents; or
	4. is of an unusual nature, and differs materially from conditions ordinarily encountered and generally recognized as inherent in work of the character provided for in the Contract Documents;

	B. Engineer’s Review: After receipt of written notice as required by the preceding paragraph, Engineer will promptly review the subsurface or physical condition in question; determine the necessity of Owner’s obtaining additional exploration or tests ...
	C. Owner’s Statement to Contractor Regarding Site Condition: After receipt of Engineer’s written findings, conclusions, and recommendations, Owner shall issue a written statement to Contractor (with a copy to Engineer) regarding the subsurface or phys...
	D. Possible Price and Times Adjustments:
	1. Contractor shall be entitled to an equitable adjustment in Contract Price or Contract Times, or both, to the extent that the existence of a differing subsurface or physical condition, or any related delay, disruption, or interference, causes an inc...
	a. such condition must fall within any one or more of the categories described in Paragraph 5.04.A;
	b. with respect to Work that is paid for on a unit price basis, any adjustment in Contract Price will be subject to the provisions of Paragraph 13.03; and,
	c. Contractor’s entitlement to an adjustment of the Contract Times is conditioned on such adjustment being essential to Contractor’s ability to complete the Work within the Contract Times.

	2. Contractor shall not be entitled to any adjustment in the Contract Price or Contract Times with respect to a subsurface or physical condition if:
	a. Contractor knew of the existence of such condition at the time Contractor made a commitment to Owner with respect to Contract Price and Contract Times by the submission of a Bid or becoming bound under a negotiated contract, or otherwise; or
	b. the existence of such condition reasonably could have been discovered or revealed as a result of any examination, investigation, exploration, test, or study of the Site and contiguous areas expressly required by the Bidding Requirements or Contract...
	c. Contractor failed to give the written notice as required by Paragraph 5.04.A.

	3. If Owner and Contractor agree regarding Contractor’s entitlement to and the amount or extent of any adjustment in the Contract Price or Contract Times, or both, then any such adjustment shall be set forth in a Change Order.
	4. Contractor may submit a Change Proposal regarding its entitlement to or the amount or extent of any adjustment in the Contract Price or Contract Times, or both, no later than 30 days after Owner’s issuance of the Owner’s written statement to Contra...


	5.05 Underground Facilities
	A. Contractor’s Responsibilities: The information and data shown or indicated in the Contract Documents with respect to existing Underground Facilities at or adjacent to the Site is based on information and data furnished to Owner or Engineer by the o...
	1. Owner and Engineer do not warrant or guarantee the accuracy or completeness of any such information or data provided by others; and
	2. the cost of all of the following will be included in the Contract Price, and Contractor shall have full responsibility for:
	a. reviewing and checking all information and data regarding existing Underground Facilities at the Site;
	b. locating all Underground Facilities shown or indicated in the Contract Documents as being at the Site;
	c. coordination of the Work with the owners (including Owner) of such Underground Facilities, during construction; and
	d. the safety and protection of all existing Underground Facilities at the Site, and repairing any damage thereto resulting from the Work.


	B. Notice by Contractor: If Contractor believes that an Underground Facility that is uncovered or revealed at the Site was not shown or indicated in the Contract Documents, or was not shown or indicated with reasonable accuracy, then Contractor shall,...
	C. Engineer’s Review: Engineer will promptly review the Underground Facility and conclude whether such Underground Facility was not shown or indicated in the Contract Documents, or was not shown or indicated with reasonable accuracy; obtain any pertin...
	D. Owner’s Statement to Contractor Regarding Underground Facility: After receipt of Engineer’s written findings, conclusions, and recommendations, Owner shall issue a written statement to Contractor (with a copy to Engineer) regarding the Underground ...
	E. Possible Price and Times Adjustments:
	1. Contractor shall be entitled to an equitable adjustment in the Contract Price or Contract Times, or both, to the extent that any existing Underground Facility at the Site that was not shown or indicated in the Contract Documents, or was not shown o...
	a. Contractor did not know of and could not reasonably have been expected to be aware of or to have anticipated the existence or actual location of the Underground Facility in question;
	b. With respect to Work that is paid for on a unit price basis, any adjustment in Contract Price will be subject to the provisions of Paragraph 13.03;
	c. Contractor’s entitlement to an adjustment of the Contract Times is conditioned on such adjustment being essential to Contractor’s ability to complete the Work within the Contract Times; and
	d. Contractor gave the notice required in Paragraph 5.05.B.

	2. If Owner and Contractor agree regarding Contractor’s entitlement to and the amount or extent of any adjustment in the Contract Price or Contract Times, or both, then any such adjustment shall be set forth in a Change Order.
	3. Contractor may submit a Change Proposal regarding its entitlement to or the amount or extent of any adjustment in the Contract Price or Contract Times, or both, no later than 30 days after Owner’s issuance of the Owner’s written statement to Contra...


	5.06 Hazardous Environmental Conditions at Site
	A. Reports and Drawings: The Supplementary Conditions identify:
	1. those reports and drawings known to Owner relating to Hazardous Environmental Conditions that have been identified at or adjacent to the Site; and
	2. Technical Data contained in such reports and drawings.

	B. Reliance by Contractor on Technical Data Authorized: Contractor may rely upon the accuracy of the Technical Data expressly identified in the Supplementary Conditions with respect to such reports and drawings, but such reports and drawings are not C...
	1. the completeness of such reports and drawings for Contractor’s purposes, including, but not limited to, any aspects of the means, methods, techniques, sequences and procedures of construction to be employed by Contractor and safety precautions and ...
	2. other data, interpretations, opinions and information contained in such reports or shown or indicated in such drawings; or
	3. any Contractor interpretation of or conclusion drawn from any Technical Data or any such other data, interpretations, opinions or information.

	C. Contractor shall not be responsible for removing or remediating any Hazardous Environmental Condition encountered, uncovered, or revealed at the Site unless such removal or remediation is expressly identified in the Contract Documents to be within ...
	D. Contractor shall be responsible for controlling, containing, and duly removing all Constituents of Concern brought to the Site by Contractor, Subcontractors, Suppliers, or anyone else for whom Contractor is responsible, and for any associated costs...
	E. If Contractor encounters, uncovers, or reveals a Hazardous Environmental Condition whose removal or remediation is not expressly identified in the Contract Documents as being within the scope of the Work, or if Contractor or anyone for whom Contrac...
	F. Contractor shall not resume Work in connection with such Hazardous Environmental Condition or in any affected area until after Owner has obtained any required permits related thereto, and delivered written notice to Contractor either (1) specifying...
	G. If Owner and Contractor cannot agree as to entitlement to or on the amount or extent, if any, of any adjustment in Contract Price or Contract Times, or both, as a result of such Work stoppage or such special conditions under which Work is agreed to...
	H. If after receipt of such written notice Contractor does not agree to resume such Work based on a reasonable belief it is unsafe, or does not agree to resume such Work under such special conditions, then Owner may order the portion of the Work that ...
	I. To the fullest extent permitted by Laws and Regulations, Owner shall indemnify and hold harmless Contractor, Subcontractors, and Engineer, and the officers, directors, members, partners, employees, agents, consultants, and subcontractors of each an...
	J. To the fullest extent permitted by Laws and Regulations, Contractor shall indemnify and hold harmless Owner and Engineer, and the officers, directors, members, partners, employees, agents, consultants, and subcontractors of each and any of them fro...
	K. The provisions of Paragraphs 5.03, 5.04, and 5.05 do not apply to the presence of Constituents of Concern or to a Hazardous Environmental Condition uncovered or revealed at the Site.


	ARTICLE 6 –  Bonds and Insurance
	6.01 Performance, Payment, and Other Bonds
	A. Contractor shall furnish a performance bond and a payment bond, each in an amount at least equal to the Contract Price, as security for the faithful performance and payment of all of Contractor’s obligations under the Contract. These bonds shall re...
	B. All bonds shall be in the form prescribed by the Contract except as provided otherwise by Laws or Regulations, and shall be executed by such sureties as are named in “Companies Holding Certificates of Authority as Acceptable Sureties on Federal Bon...
	C. Contractor shall obtain the required bonds from surety companies that are duly licensed or authorized in the jurisdiction in which the Project is located to issue bonds in the required amounts.
	D. If the surety on a bond furnished by Contractor is declared bankrupt or becomes insolvent, or its right to do business is terminated in any state or jurisdiction where any part of the Project is located, or the surety ceases to meet the requirement...
	E. If Contractor has failed to obtain a required bond, Owner may exclude the Contractor from the Site and exercise Owner’s termination rights under Article 16.
	F. Upon request, Owner shall provide a copy of the payment bond to any Subcontractor, Supplier, or other person or entity claiming to have furnished labor or materials used in the performance of the Work.

	6.02 Insurance—General Provisions
	A. Owner and Contractor shall obtain and maintain insurance as required in this Article and in the Supplementary Conditions.
	B. All insurance required by the Contract to be purchased and maintained by Owner or Contractor shall be obtained from insurance companies that are duly licensed or authorized, in the state or jurisdiction in which the Project is located, to issue ins...
	C. Contractor shall deliver to Owner, with copies to each named insured and additional insured (as identified in this Article, in the Supplementary Conditions, or elsewhere in the Contract), certificates of insurance establishing that Contractor has o...
	D. Owner shall deliver to Contractor, with copies to each named insured and additional insured (as identified in this Article, the Supplementary Conditions, or elsewhere in the Contract), certificates of insurance establishing that Owner has obtained ...
	E. Failure of Owner or Contractor to demand such certificates or other evidence of the other party’s full compliance with these insurance requirements, or failure of Owner or Contractor to identify a deficiency in compliance from the evidence provided...
	F. If either party does not purchase or maintain all of the insurance required of such party by the Contract, such party shall notify the other party in writing of such failure to purchase prior to the start of the Work, or of such failure to maintain...
	G. If Contractor has failed to obtain and maintain required insurance, Owner may exclude the Contractor from the Site, impose an appropriate set-off against payment, and exercise Owner’s termination rights under Article 16.
	H. Without prejudice to any other right or remedy, if a party has failed to obtain required insurance, the other party may elect to obtain equivalent insurance to protect such other party’s interests at the expense of the party who was required to pro...
	I. Owner does not represent that insurance coverage and limits established in this Contract necessarily will be adequate to protect Contractor or Contractor’s interests.
	J. The insurance and insurance limits required herein shall not be deemed as a limitation on Contractor’s liability under the indemnities granted to Owner and other individuals and entities in the Contract.

	6.03 Contractor’s Insurance
	A. Workers’ Compensation: Contractor shall purchase and maintain workers’ compensation and employer’s liability insurance for:
	1. claims under workers’ compensation, disability benefits, and other similar employee benefit acts.
	2. United States Longshoreman and Harbor Workers’ Compensation Act and Jones Act coverage (if applicable).
	3. claims for damages because of bodily injury, occupational sickness or disease, or death of Contractor’s employees (by stop-gap endorsement in monopolist worker’s compensation states).
	4. Foreign voluntary worker compensation (if applicable).

	B. Commercial General Liability—Claims Covered: Contractor shall purchase and maintain commercial general liability insurance, covering all operations by or on behalf of Contractor, on an occurrence basis, against:
	1. claims for damages because of bodily injury, sickness or disease, or death of any person other than Contractor’s employees.
	2. claims for damages insured by reasonably available personal injury liability coverage.
	3. claims for damages, other than to the Work itself, because of injury to or destruction of tangible property wherever located, including loss of use resulting therefrom.

	C. Commercial General Liability—Form and Content: Contractor’s commercial liability policy shall be written on a 1996 (or later) ISO commercial general liability form (occurrence form) and include the following coverages and endorsements:
	1. Products and completed operations coverage:
	a. Such insurance shall be maintained for three years after final payment.
	b. Contractor shall furnish Owner and each other additional insured (as identified in the Supplementary Conditions or elsewhere in the Contract) evidence of continuation of such insurance at final payment and three years thereafter.

	2. Blanket contractual liability coverage, to the extent permitted by law, including but not limited to coverage of Contractor’s contractual indemnity obligations in Paragraph 7.18.
	3. Broad form property damage coverage.
	4. Severability of interest.
	5. Underground, explosion, and collapse coverage.
	6.  Personal injury coverage.
	7. Additional insured endorsements that include both ongoing operations and products and completed operations coverage through ISO Endorsements CG 20 10 10 01 and CG 20 37 10 01 (together); or CG 20 10 07 04 and CG 20 37 07 04 (together); or their equ...
	8. For design professional additional insureds, ISO Endorsement CG 20 32 07 04, “Additional Insured—Engineers, Architects or Surveyors Not Engaged by the Named Insured” or its equivalent.

	D. Automobile liability: Contractor shall purchase and maintain automobile liability insurance against claims for damages because of bodily injury or death of any person or property damage arising out of the ownership, maintenance, or use of any motor...
	E. Umbrella or excess liability: Contractor shall purchase and maintain umbrella or excess liability insurance written over the underlying employer’s liability, commercial general liability, and automobile liability insurance described in the paragrap...
	F. Contractor’s pollution liability insurance: Contractor shall purchase and maintain a policy covering third-party injury and property damage claims, including clean-up costs, as a result of pollution conditions arising from Contractor’s operations a...
	G. Additional insureds: The Contractor’s commercial general liability, automobile liability, umbrella or excess, and pollution liability policies shall include and list as additional insureds Owner and Engineer, and any individuals or entities identif...
	H. Contractor’s professional liability insurance: If Contractor will provide or furnish professional services under this Contract, through a delegation of professional design services or otherwise, then Contractor shall be responsible for purchasing a...
	I. General provisions: The policies of insurance required by this Paragraph 6.03 shall:
	1. include at least the specific coverages provided in this Article.
	2. be written for not less than the limits of liability provided in this Article and in the Supplementary Conditions, or required by Laws or Regulations, whichever is greater.
	3. contain a provision or endorsement that the coverage afforded will not be canceled, materially changed, or renewal refused until at least 10 days prior written notice has been given to Contractor.  Within three days of receipt of any such written n...
	4. remain in effect at least until final payment (and longer if expressly required in this Article) and at all times thereafter when Contractor may be correcting, removing, or replacing defective Work as a warranty or correction obligation, or otherwi...
	5. be appropriate for the Work being performed and provide protection from claims that may arise out of or result from Contractor’s performance of the Work and Contractor’s other obligations under the Contract Documents, whether it is to be performed ...

	J. The coverage requirements for specific policies of insurance must be met by such policies, and not by reference to excess or umbrella insurance provided in other policies.

	6.04 Owner’s Liability Insurance
	A. In addition to the insurance required to be provided by Contractor under Paragraph 6.03, Owner, at Owner’s option, may purchase and maintain at Owner’s expense Owner’s own liability insurance as will protect Owner against claims which may arise fro...
	B. Owner’s liability policies, if any, operate separately and independently from policies required to be provided by Contractor, and Contractor cannot rely upon Owner’s liability policies for any of Contractor’s obligations to the Owner, Engineer, or ...

	6.05 Property Insurance
	A. Builder’s Risk: Unless otherwise provided in the Supplementary Conditions, Contractor shall purchase and maintain builder’s risk insurance upon the Work on a completed value basis, in the amount of the full insurable replacement cost thereof (subje...
	1. include the Owner and Contractor as named insureds, and all Subcontractors, and any individuals or entities required by the Supplementary Conditions to be insured under such builder’s risk policy, as insureds or named insureds. For purposes of the ...
	2. be written on a builder’s risk “all risk” policy form that shall at least include insurance for physical loss or damage to the Work, temporary buildings, falsework, and materials and equipment in transit, and shall insure against at least the follo...
	3. cover, as insured property, at least the following: (a) the Work and all materials, supplies, machinery, apparatus, equipment, fixtures, and other property of a similar nature that are to be incorporated into or used in the preparation, fabrication...
	4. cover expenses incurred in the repair or replacement of any insured property (including but not limited to fees and charges of engineers and architects).
	5. extend to cover damage or loss to insured property while in temporary storage at the Site or in a storage location outside the Site (but not including property stored at the premises of a manufacturer or Supplier).
	6. extend to cover damage or loss to insured property while in transit.
	7. allow for partial occupation or use of the Work by Owner, such that those portions of the Work that are not yet occupied or used by Owner shall remain covered by the builder’s risk insurance.
	8. allow for the waiver of the insurer’s subrogation rights, as set forth below.
	9. provide primary coverage for all losses and damages caused by the perils or causes of loss covered.
	10. not include a co-insurance clause.
	11. include an exception for ensuing losses from physical damage or loss with respect to any defective workmanship, design, or materials exclusions.
	12. include performance/hot testing and start-up.
	13. be maintained in effect, subject to the provisions herein regarding Substantial Completion and partial occupancy or use of the Work by Owner, until the Work is complete.

	B. Notice of Cancellation or Change: All the policies of insurance (and the certificates or other evidence thereof) required to be purchased and maintained in accordance with this Paragraph 6.05 will contain a provision or endorsement that the coverag...
	C. Deductibles: The purchaser of any required builder’s risk or property insurance shall pay for costs not covered because of the application of a policy deductible.
	D. Partial Occupancy or Use by Owner: If Owner will occupy or use a portion or portions of the Work prior to Substantial Completion of all the Work as provided in Paragraph 15.04, then Owner (directly, if it is the purchaser of the builder’s risk poli...
	E. Additional Insurance: If Contractor elects to obtain other special insurance to be included in or supplement the builder’s risk or property insurance policies provided under this Paragraph 6.05, it may do so at Contractor’s expense.
	F. Insurance of Other Property: If the express insurance provisions of the Contract do not require or address the insurance of a property item or interest, such as tools, construction equipment, or other personal property owned by Contractor, a Subcon...

	6.06 Waiver of Rights
	A. All policies purchased in accordance with Paragraph 6.05, expressly including the builder’s risk policy, shall contain provisions to the effect that in the event of payment of any loss or damage the insurers will have no rights of recovery against ...
	B. Owner waives all rights against Contractor, Subcontractors, and Engineer, and the officers, directors, members, partners, employees, agents, consultants and subcontractors of each and any of them, for:
	1. loss due to business interruption, loss of use, or other consequential loss extending beyond direct physical loss or damage to Owner’s property or the Work caused by, arising out of, or resulting from fire or other perils whether or not insured by ...
	2. loss or damage to the completed Project or part thereof caused by, arising out of, or resulting from fire or other insured peril or cause of loss covered by any property insurance maintained on the completed Project or part thereof by Owner during ...

	C. Any insurance policy maintained by Owner covering any loss, damage or consequential loss referred to in Paragraph 6.06.B shall contain provisions to the effect that in the event of payment of any such loss, damage, or consequential loss, the insure...
	D. Contractor shall be responsible for assuring that the agreement under which a Subcontractor performs a portion of the Work contains provisions whereby the Subcontractor waives all rights against Owner, Contractor, all individuals or entities identi...

	6.07 Receipt and Application of Property Insurance Proceeds
	A. Any insured loss under the builder’s risk and other policies of insurance required by Paragraph 6.05 will be adjusted and settled with the named insured that purchased the policy. Such named insured shall act as fiduciary for the other insureds, an...
	B. Proceeds for such insured losses may be made payable by the insurer either jointly to multiple insureds, or to the named insured that purchased the policy in its own right and as fiduciary for other insureds, subject to the requirements of any appl...
	C. If no other special agreement is reached, the damaged Work shall be repaired or replaced, the money so received applied on account thereof, and the Work and the cost thereof covered by Change Order, if needed.


	ARTICLE 7 –  Contractor’s Responsibilities
	7.01 Supervision and Superintendence
	A. Contractor shall supervise, inspect, and direct the Work competently and efficiently, devoting such attention thereto and applying such skills and expertise as may be necessary to perform the Work in accordance with the Contract Documents. Contract...
	B. At all times during the progress of the Work, Contractor shall assign a competent resident superintendent who shall not be replaced without written notice to Owner and Engineer except under extraordinary circumstances.

	7.02 Labor; Working Hours
	A. Contractor shall provide competent, suitably qualified personnel to survey and lay out the Work and perform construction as required by the Contract Documents. Contractor shall at all times maintain good discipline and order at the Site.
	B. Except as otherwise required for the safety or protection of persons or the Work or property at the Site or adjacent thereto, and except as otherwise stated in the Contract Documents, all Work at the Site shall be performed during regular working h...

	7.03 Services, Materials, and Equipment
	A. Unless otherwise specified in the Contract Documents, Contractor shall provide and assume full responsibility for all services, materials, equipment, labor, transportation, construction equipment and machinery, tools, appliances, fuel, power, light...
	B. All materials and equipment incorporated into the Work shall be of good quality and new, except as otherwise provided in the Contract Documents. All special warranties and guarantees required by the Specifications shall expressly run to the benefit...
	C. All materials and equipment shall be stored, applied, installed, connected, erected, protected, used, cleaned, and conditioned in accordance with instructions of the applicable Supplier, except as otherwise may be provided in the Contract Documents.

	7.04 “Or Equals”
	A. Whenever an item of material or equipment is specified or described in the Contract Documents by using the name of a proprietary item or the name of a particular Supplier, the Contract Price has been based upon Contractor furnishing such item as sp...
	1. If Engineer in its sole discretion determines that an item of material or equipment proposed by Contractor is functionally equal to that named and sufficiently similar so that no change in related Work will be required, Engineer shall deem it an “o...
	a. in the exercise of reasonable judgment Engineer determines that:
	1) it is at least equal in materials of construction, quality, durability, appearance, strength, and design characteristics;
	2) it will reliably perform at least equally well the function and achieve the results imposed by the design concept of the completed Project as a functioning whole;
	3) it has a proven record of performance and availability of responsive service; and
	4) it is not objectionable to Owner.

	b. Contractor certifies that, if approved and incorporated into the Work:
	1) there will be no increase in cost to the Owner or increase in Contract Times; and
	2) it will conform substantially to the detailed requirements of the item named in the Contract Documents.



	B. Contractor’s Expense: Contractor shall provide all data in support of any proposed “or equal” item at Contractor’s expense.
	C. Engineer’s Evaluation and Determination: Engineer will be allowed a reasonable time to evaluate each “or-equal” request.  Engineer may require Contractor to furnish additional data about the proposed “or-equal” item. Engineer will be the sole judge...
	D. Effect of Engineer’s Determination: Neither approval nor denial of an “or-equal” request shall result in any change in Contract Price. The Engineer’s denial of an “or-equal” request shall be final and binding, and may not be reversed through an app...
	E. Treatment as a Substitution Request: If Engineer determines that an item of material or equipment proposed by Contractor does not qualify as an “or-equal” item, Contractor may request that Engineer considered the proposed item as a substitute pursu...

	7.05 Substitutes
	A. Unless the specification or description of an item of material or equipment required to be furnished under the Contract Documents contains or is followed by words reading that no substitution is permitted, Contractor may request that Engineer autho...
	1. Contractor shall submit sufficient information as provided below to allow Engineer to determine if the item of material or equipment proposed is functionally equivalent to that named and an acceptable substitute therefor. Engineer will not accept r...
	2. The requirements for review by Engineer will be as set forth in Paragraph 7.05.B, as supplemented by the Specifications, and as Engineer may decide is appropriate under the circumstances.
	3. Contractor shall make written application to Engineer for review of a proposed substitute item of material or equipment that Contractor seeks to furnish or use. The application:
	a. shall certify that the proposed substitute item will:
	1) perform adequately the functions and achieve the results called for by the general design,
	2) be similar in substance to that specified, and
	3) be suited to the same use as that specified.

	b. will state:
	1) the extent, if any, to which the use of the proposed substitute item will necessitate a change in Contract Times,
	2) whether use of the proposed substitute item in the Work will require a change in any of the Contract Documents (or in the provisions of any other direct contract with Owner for other work on the Project) to adapt the design to the proposed substitu...
	3) whether incorporation or use of the proposed substitute item in connection with the Work is subject to payment of any license fee or royalty.

	c. will identify:
	1) all variations of the proposed substitute item from that specified, and
	2) available engineering, sales, maintenance, repair, and replacement services.

	d. shall contain an itemized estimate of all costs or credits that will result directly or indirectly from use of such substitute item, including but not limited to changes in Contract Price, shared savings, costs of redesign, and claims of other cont...


	B. Engineer’s Evaluation and Determination: Engineer will be allowed a reasonable time to evaluate each substitute request, and to obtain comments and direction from Owner. Engineer may require Contractor to furnish additional data about the proposed ...
	C. Special Guarantee: Owner may require Contractor to furnish at Contractor’s expense a special performance guarantee or other surety with respect to any substitute.
	D. Reimbursement of Engineer’s Cost: Engineer will record Engineer’s costs in evaluating a substitute proposed or submitted by Contractor. Whether or not Engineer approves a substitute so proposed or submitted by Contractor, Contractor shall reimburse...
	E. Contractor’s Expense: Contractor shall provide all data in support of any proposed substitute at Contractor’s expense.
	F. Effect of Engineer’s Determination: If Engineer approves the substitution request, Contractor shall execute the proposed Change Order and proceed with the substitution. The Engineer’s denial of a substitution request shall be final and binding, and...

	7.06 Concerning Subcontractors, Suppliers, and Others
	A. Contractor may retain Subcontractors and Suppliers for the performance of parts of the Work.  Such Subcontractors and Suppliers must be acceptable to Owner.
	B. Contractor shall retain specific Subcontractors, Suppliers, or other individuals or entities for the performance of designated parts of the Work if required by the Contract to do so.
	C. Subsequent to the submittal of Contractor’s Bid or final negotiation of the terms of the Contract, Owner may not require Contractor to retain any Subcontractor, Supplier, or other individual or entity to furnish or perform any of the Work against w...
	D. Prior to entry into any binding subcontract or purchase order, Contractor shall submit to Owner the identity of the proposed Subcontractor or Supplier (unless Owner has already deemed such proposed Subcontractor or Supplier acceptable, during the b...
	E. Owner may require the replacement of any Subcontractor, Supplier, or other individual or entity retained by Contractor to perform any part of the Work. Owner also may require Contractor to retain specific replacements; provided, however, that Owner...
	F. If Owner requires the replacement of any Subcontractor, Supplier, or other individual or entity retained by Contractor to perform any part of the Work, then Contractor shall be entitled to an adjustment in Contract Price or Contract Times, or both,...
	G. No acceptance by Owner of any such Subcontractor, Supplier, or other individual or entity, whether initially or as a replacement, shall constitute a waiver of the right of Owner to the completion of the Work in accordance with the Contract Documents.
	H. On a monthly basis Contractor shall submit to Engineer a complete list of all Subcontractors and Suppliers having a direct contract with Contractor, and of all other Subcontractors and Suppliers known to Contractor at the time of submittal.
	I. Contractor shall be fully responsible to Owner and Engineer for all acts and omissions of the Subcontractors, Suppliers, and other individuals or entities performing or furnishing any of the Work just as Contractor is responsible for Contractor’s o...
	J. Contractor shall be solely responsible for scheduling and coordinating the work of Subcontractors, Suppliers, and all other individuals or entities performing or furnishing any of the Work.
	K. Contractor shall restrict all Subcontractors, Suppliers, and such other individuals or entities performing or furnishing any of the Work from communicating with Engineer or Owner, except through Contractor or in case of an emergency, or as otherwis...
	L. The divisions and sections of the Specifications and the identifications of any Drawings shall not control Contractor in dividing the Work among Subcontractors or Suppliers or delineating the Work to be performed by any specific trade.
	M. All Work performed for Contractor by a Subcontractor or Supplier shall be pursuant to an appropriate contractual agreement that specifically binds the Subcontractor or Supplier to the applicable terms and conditions of the Contract Documents for th...
	N. Owner may furnish to any Subcontractor or Supplier, to the extent practicable, information about amounts paid to Contractor on account of Work performed for Contractor by the particular Subcontractor or Supplier.
	O. Nothing in the Contract Documents:
	1. shall create for the benefit of any such Subcontractor, Supplier, or other individual or entity any contractual relationship between Owner or Engineer and any such Subcontractor, Supplier, or other individual or entity; nor
	2. shall create any obligation on the part of Owner or Engineer to pay or to see to the payment of any money due any such Subcontractor, Supplier, or other individual or entity except as may otherwise be required by Laws and Regulations.


	7.07 Patent Fees and Royalties
	A. Contractor shall pay all license fees and royalties and assume all costs incident to the use in the performance of the Work or the incorporation in the Work of any invention, design, process, product, or device which is the subject of patent rights...
	B. To the fullest extent permitted by Laws and Regulations, Owner shall indemnify and hold harmless Contractor, and its officers, directors, members, partners, employees, agents, consultants, and subcontractors from and against all claims, costs, loss...
	C. To the fullest extent permitted by Laws and Regulations, Contractor shall indemnify and hold harmless Owner and Engineer, and the officers, directors, members, partners, employees, agents, consultants and subcontractors of each and any of them from...

	7.08 Permits
	A. Unless otherwise provided in the Contract Documents, Contractor shall obtain and pay for all construction permits and licenses. Owner shall assist Contractor, when necessary, in obtaining such permits and licenses. Contractor shall pay all governme...

	7.09 Taxes
	A.  Contractor shall pay all sales, consumer, use, and other similar taxes required to be paid by Contractor in accordance with the Laws and Regulations of the place of the Project which are applicable during the performance of the Work.

	7.10 Laws and Regulations
	A. Contractor shall give all notices required by and shall comply with all Laws and Regulations applicable to the performance of the Work. Except where otherwise expressly required by applicable Laws and Regulations, neither Owner nor Engineer shall b...
	B. If Contractor performs any Work or takes any other action knowing or having reason to know that it is contrary to Laws or Regulations, Contractor shall bear all resulting costs and losses, and shall indemnify and hold harmless Owner and Engineer, a...
	C. Owner or Contractor may give notice to the other party of any changes after the submission of Contractor’s Bid (or after the date when Contractor became bound under a negotiated contract) in Laws or Regulations having an effect on the cost or time ...

	7.11  Record Documents
	A. Contractor shall maintain in a safe place at the Site one printed record copy of all Drawings, Specifications, Addenda, Change Orders, Work Change Directives, Field Orders, written interpretations and clarifications, and approved Shop Drawings. Con...

	7.12 Safety and Protection
	A. Contractor shall be solely responsible for initiating, maintaining, and supervising all safety precautions and programs in connection with the Work. Such responsibility does not relieve Subcontractors of their responsibility for the safety of perso...
	1. all persons on the Site or who may be affected by the Work;
	2. all the Work and materials and equipment to be incorporated therein, whether in storage on or off the Site; and
	3. other property at the Site or adjacent thereto, including trees, shrubs, lawns, walks, pavements, roadways, structures, other work in progress, utilities, and Underground Facilities not designated for removal, relocation, or replacement in the cour...

	B. Contractor shall comply with all applicable Laws and Regulations relating to the safety of persons or property, or to the protection of persons or property from damage, injury, or loss; and shall erect and maintain all necessary safeguards for such...
	C. Contractor shall comply with the applicable requirements of Owner’s safety programs, if any.  The Supplementary Conditions identify any Owner’s safety programs that are applicable to the Work.
	D. Contractor shall inform Owner and Engineer of the specific requirements of Contractor’s safety program with which Owner’s and Engineer’s employees and representatives must comply while at the Site.
	E. All damage, injury, or loss to any property referred to in Paragraph 7.12.A.2 or 7.12.A.3 caused, directly or indirectly, in whole or in part, by Contractor, any Subcontractor, Supplier, or any other individual or entity directly or indirectly empl...
	F. Contractor’s duties and responsibilities for safety and protection shall continue until such time as all the Work is completed and Engineer has issued a notice to Owner and Contractor in accordance with Paragraph 15.06.B that the Work is acceptable...
	G. Contractor’s duties and responsibilities for safety and protection shall resume whenever Contractor or any Subcontractor or Supplier returns to the Site to fulfill warranty or correction obligations, or to conduct other tasks arising from the Contr...

	7.13 Safety Representative
	A. Contractor shall designate a qualified and experienced safety representative at the Site whose duties and responsibilities shall be the prevention of accidents and the maintaining and supervising of safety precautions and programs.

	7.14 Hazard Communication Programs
	A. Contractor shall be responsible for coordinating any exchange of material safety data sheets or other hazard communication information required to be made available to or exchanged between or among employers at the Site in accordance with Laws or R...

	7.15 Emergencies
	A. In emergencies affecting the safety or protection of persons or the Work or property at the Site or adjacent thereto, Contractor is obligated to act to prevent threatened damage, injury, or loss. Contractor shall give Engineer prompt written notice...

	7.16 Shop Drawings, Samples, and Other Submittals
	A. Shop Drawing and Sample Submittal Requirements:
	1. Before submitting a Shop Drawing or Sample, Contractor shall have:
	a. reviewed and coordinated the Shop Drawing or Sample with other Shop Drawings and Samples and with the requirements of the Work and the Contract Documents;
	b. determined and verified all field measurements, quantities, dimensions, specified performance and design criteria, installation requirements, materials, catalog numbers, and similar information with respect thereto;
	c. determined and verified the suitability of all materials and equipment offered with respect to the indicated application, fabrication, shipping, handling, storage, assembly, and installation pertaining to the performance of the Work; and
	d. determined and verified all information relative to Contractor’s responsibilities for means, methods, techniques, sequences, and procedures of construction, and safety precautions and programs incident thereto.

	2. Each submittal shall bear a stamp or specific written certification that Contractor has satisfied Contractor’s obligations under the Contract Documents with respect to Contractor’s review of that submittal, and that Contractor approves the submittal.
	3. With each submittal, Contractor shall give Engineer specific written notice of any variations that the Shop Drawing or Sample may have from the requirements of the Contract Documents. This notice shall be set forth in a written communication separa...

	B. Submittal Procedures for Shop Drawings and Samples: Contractor shall submit Shop Drawings and Samples to Engineer for review and approval in accordance with the accepted Schedule of Submittals. Each submittal will be identified as Engineer may requ...
	1. Shop Drawings:
	a. Contractor shall submit the number of copies required in the Specifications.
	b. Data shown on the Shop Drawings will be complete with respect to quantities, dimensions, specified performance and design criteria, materials, and similar data to show Engineer the services, materials, and equipment Contractor proposes to provide a...

	2. Samples:
	a. Contractor shall submit the number of Samples required in the Specifications.
	b. Contractor shall clearly identify each Sample as to material, Supplier, pertinent data such as catalog numbers, the use for which intended and other data as Engineer may require to enable Engineer to review the submittal for the limited purposes re...

	3. Where a Shop Drawing or Sample is required by the Contract Documents or the Schedule of Submittals, any related Work performed prior to Engineer’s review and approval of the pertinent submittal will be at the sole expense and responsibility of Cont...

	C. Other Submittals: Contractor shall submit other submittals to Engineer in accordance with the accepted Schedule of Submittals, and pursuant to the applicable terms of the Specifications.
	D. Engineer’s Review:
	1. Engineer will provide timely review of Shop Drawings and Samples in accordance with the Schedule of Submittals acceptable to Engineer. Engineer’s review and approval will be only to determine if the items covered by the submittals will, after insta...
	2. Engineer’s review and approval will not extend to means, methods, techniques, sequences, or procedures of construction or to safety precautions or programs incident thereto.
	3. Engineer’s review and approval of a separate item as such will not indicate approval of the assembly in which the item functions.
	4. Engineer’s review and approval of a Shop Drawing or Sample shall not relieve Contractor from responsibility for any variation from the requirements of the Contract Documents unless Contractor has complied with the requirements of Paragraph 7.16.A.3...
	5. Engineer’s review and approval of a Shop Drawing or Sample shall not relieve Contractor from responsibility for complying with the requirements of Paragraph 7.16.A and B.
	6. Engineer’s review and approval of a Shop Drawing or Sample, or of a variation from the requirements of the Contract Documents, shall not, under any circumstances, change the Contract Times or Contract Price, unless such changes are included in a Ch...
	7. Neither Engineer’s receipt, review, acceptance or approval of a Shop Drawing, Sample, or other submittal shall result in such item becoming a Contract Document.
	8. Contractor shall perform the Work in compliance with the requirements and commitments set forth in approved Shop Drawings and Samples, subject to the provisions of Paragraph 7.16.D.4.

	E. Resubmittal Procedures:
	1. Contractor shall make corrections required by Engineer and shall return the required number of corrected copies of Shop Drawings and submit, as required, new Samples for review and approval. Contractor shall direct specific attention in writing to ...
	2. Contractor shall furnish required submittals with sufficient information and accuracy to obtain required approval of an item with no more than three submittals. Engineer will record Engineer’s time for reviewing a fourth or subsequent submittal of ...
	3. If Contractor requests a change of a previously approved submittal item, Contractor shall be responsible for Engineer’s charges to Owner for its review time, and Owner may impose a set-off against payments due to Contractor to secure reimbursement ...


	7.17 Contractor’s General Warranty and Guarantee
	A. Contractor warrants and guarantees to Owner that all Work will be in accordance with the Contract Documents and will not be defective. Engineer and its officers, directors, members, partners, employees, agents, consultants, and subcontractors shall...
	B. Contractor’s warranty and guarantee hereunder excludes defects or damage caused by:
	1. abuse, modification, or improper maintenance or operation by persons other than Contractor, Subcontractors, Suppliers, or any other individual or entity for whom Contractor is responsible; or
	2. normal wear and tear under normal usage.

	C. Contractor’s obligation to perform and complete the Work in accordance with the Contract Documents shall be absolute. None of the following will constitute an acceptance of Work that is not in accordance with the Contract Documents or a release of ...
	1. observations by Engineer;
	2. recommendation by Engineer or payment by Owner of any progress or final payment;
	3. the issuance of a certificate of Substantial Completion by Engineer or any payment related thereto by Owner;
	4. use or occupancy of the Work or any part thereof by Owner;
	5. any review and approval of a Shop Drawing or Sample submittal;
	6. the issuance of a notice of acceptability by Engineer;
	7. any inspection, test, or approval by others; or
	8. any correction of defective Work by Owner.

	D. If the Contract requires the Contractor to accept the assignment of a contract entered into by Owner, then the specific warranties, guarantees, and correction obligations contained in the assigned contract shall govern with respect to Contractor’s ...

	7.18 Indemnification
	A. To the fullest extent permitted by Laws and Regulations, and in addition to any other obligations of Contractor under the Contract  or otherwise, Contractor shall indemnify and hold harmless Owner and Engineer, and the officers, directors, members,...
	B. In any and all claims against Owner or Engineer or any of their officers, directors, members, partners, employees, agents, consultants, or subcontractors by any employee (or the survivor or personal representative of such employee) of Contractor, a...
	C. The indemnification obligations of Contractor under Paragraph 7.18.A shall not extend to the liability of Engineer and Engineer’s officers, directors, members, partners, employees, agents, consultants and subcontractors arising out of:
	1. the preparation or approval of, or the failure to prepare or approve maps, Drawings, opinions, reports, surveys, Change Orders, designs, or Specifications; or
	2. giving directions or instructions, or failing to give them, if that is the primary cause of the injury or damage.


	7.19 Delegation of Professional Design Services
	A. Contractor will not be required to provide professional design services unless such services are specifically required by the Contract Documents for a portion of the Work or unless such services are required to carry out Contractor’s responsibiliti...
	B. If professional design services or certifications by a design professional related to systems, materials, or equipment are specifically required of Contractor by the Contract Documents, Owner and Engineer will specify all performance and design cri...
	C. Owner and Engineer shall be entitled to rely upon the adequacy, accuracy, and completeness of the services, certifications, or approvals performed by such design professionals, provided Owner and Engineer have specified to Contractor all performanc...
	D. Pursuant to this paragraph, Engineer’s review and approval of design calculations and design drawings will be only for the limited purpose of checking for conformance with performance and design criteria given and the design concept expressed in th...
	E. Contractor shall not be responsible for the adequacy of the performance or design criteria specified by Owner or Engineer.


	ARTICLE 8 –  Other Work at the Site
	8.01 Other Work
	A. In addition to and apart from the Work under the Contract Documents, the Owner may perform other work at or adjacent to the Site. Such other work may be performed by Owner’s employees, or through contracts between the Owner and third parties. Owner...
	B. If Owner performs other work at or adjacent to the Site with Owner’s employees, or through contracts for such other work, then Owner shall give Contractor written notice thereof prior to starting any such other work. If Owner has advance informatio...
	C. Contractor shall afford each other contractor that performs such other work, each utility owner performing other work, and Owner, if Owner is performing other work with Owner’s employees, proper and safe access to the Site, and provide a reasonable...
	D. If the proper execution or results of any part of Contractor’s Work depends upon work performed by others under this Article 8, Contractor shall inspect such other work and promptly report to Engineer in writing any delays, defects, or deficiencies...

	8.02 Coordination
	A. If Owner intends to contract with others for the performance of other work at or adjacent to the Site, to perform other work at or adjacent to the Site with Owner’s employees, or to arrange to have utility owners perform work at or adjacent to the ...
	1. the identity of the individual or entity that will have authority and responsibility for coordination of the activities among the various contractors;
	2. an itemization of the specific matters to be covered by such authority and responsibility; and
	3. the extent of such authority and responsibilities.

	B. Unless otherwise provided in the Supplementary Conditions, Owner shall have sole authority and responsibility for such coordination.

	8.03 Legal Relationships
	A. If, in the course of performing other work at or adjacent to the Site for Owner, the Owner’s employees, any other contractor working for Owner, or any utility owner for whom the Owner is responsible causes damage to the Work or to the property of C...
	B. Contractor shall take reasonable and customary measures to avoid damaging, delaying, disrupting, or interfering with the work of Owner, any other contractor, or any utility owner performing other work at or adjacent to the Site. If Contractor fails...
	C. When Owner is performing other work at or adjacent to the Site with Owner’s employees, Contractor shall be liable to Owner for damage to such other work, and for the reasonable direct delay, disruption, and interference costs incurred by Owner as a...
	D. If Contractor damages, delays, disrupts, or interferes with the work of any other contractor, or any utility owner performing other work at or adjacent to the Site, through Contractor’s failure to take reasonable and customary measures to avoid suc...


	ARTICLE 9 –  Owner’s Responsibilities
	9.01 Communications to Contractor
	A. Except as otherwise provided in these General Conditions, Owner shall issue all communications to Contractor through Engineer.

	9.02 Replacement of Engineer
	A. Owner may at its discretion appoint an engineer to replace Engineer, provided Contractor makes no reasonable objection to the replacement engineer. The replacement engineer’s status under the Contract Documents shall be that of the former Engineer.

	9.03 Furnish Data
	A. Owner shall promptly furnish the data required of Owner under the Contract Documents.

	9.04 Pay When Due
	A. Owner shall make payments to Contractor when they are due as provided in the Agreement.

	9.05 Lands and Easements; Reports, Tests, and Drawings
	A. Owner’s duties with respect to providing lands and easements are set forth in Paragraph 5.01.
	B. Owner’s duties with respect to providing engineering surveys to establish reference points are set forth in Paragraph 4.03.
	C. Article 5 refers to Owner’s identifying and making available to Contractor copies of reports of explorations and tests of conditions at the Site, and drawings of physical conditions relating to existing surface or subsurface structures at the Site.

	9.06 Insurance
	A. Owner’s responsibilities, if any, with respect to purchasing and maintaining liability and property insurance are set forth in Article 6.

	9.07 Change Orders
	A. Owner’s responsibilities with respect to Change Orders are set forth in Article 11.

	9.08 Inspections, Tests, and Approvals
	A. Owner’s responsibility with respect to certain inspections, tests, and approvals is set forth in Paragraph 14.02.B.

	9.09 Limitations on Owner’s Responsibilities
	A. The Owner shall not supervise, direct, or have control or authority over, nor be responsible for, Contractor’s means, methods, techniques, sequences, or procedures of construction, or the safety precautions and programs incident thereto, or for any...

	9.10 Undisclosed Hazardous Environmental Condition
	A. Owner’s responsibility in respect to an undisclosed Hazardous Environmental Condition is set forth in Paragraph 5.06.

	9.11 Evidence of Financial Arrangements
	A. Upon request of Contractor, Owner shall furnish Contractor reasonable evidence that financial arrangements have been made to satisfy Owner’s obligations under the Contract Documents (including obligations under proposed changes in the Work).

	9.12 Safety Programs
	A. While at the Site, Owner’s employees and representatives shall comply with the specific applicable requirements of Contractor’s safety programs of which Owner has been informed.
	B. Owner shall furnish copies of any applicable Owner safety programs to Contractor.


	ARTICLE 10 –  Engineer’s Status During Construction
	10.01 Owner’s Representative
	A. Engineer will be Owner’s representative during the construction period. The duties and responsibilities and the limitations of authority of Engineer as Owner’s representative during construction are set forth in the Contract.

	10.02 Visits to Site
	A. Engineer will make visits to the Site at intervals appropriate to the various stages of construction as Engineer deems necessary in order to observe as an experienced and qualified design professional the progress that has been made and the quality...
	B. Engineer’s visits and observations are subject to all the limitations on Engineer’s authority and responsibility set forth in Paragraph 10.08.  Particularly, but without limitation, during or as a result of Engineer’s visits or observations of Cont...

	10.03 Project Representative
	A. If Owner and Engineer have agreed that Engineer will furnish a Resident Project Representative to represent Engineer at the Site and assist Engineer in observing the progress and quality of the Work, then the authority and responsibilities of any s...

	10.04 Rejecting Defective Work
	A. Engineer has the authority to reject Work in accordance with Article 14.

	10.05 Shop Drawings, Change Orders and Payments
	A. Engineer’s authority, and limitations thereof, as to Shop Drawings and Samples, are set forth in Paragraph 7.16.
	B. Engineer’s authority, and limitations thereof, as to design calculations and design drawings submitted in response to a delegation of professional design services, if any, are set forth in Paragraph 7.19.
	C. Engineer’s authority as to Change Orders is set forth in Article 11.
	D. Engineer’s authority as to Applications for Payment is set forth in Article 15.

	10.06 Determinations for Unit Price Work
	A. Engineer will determine the actual quantities and classifications of Unit Price Work performed by Contractor as set forth in Paragraph 13.03.

	10.07 Decisions on Requirements of Contract Documents and Acceptability of Work
	A. Engineer will render decisions regarding the requirements of the Contract Documents, and judge the acceptability of the Work, pursuant to the specific procedures set forth herein for initial interpretations, Change Proposals, and acceptance of the ...

	10.08 Limitations on Engineer’s Authority and Responsibilities
	A. Neither Engineer’s authority or responsibility under this Article 10 or under any other provision of the Contract, nor any decision made by Engineer in good faith either to exercise or not exercise such authority or responsibility or the undertakin...
	B. Engineer will not supervise, direct, control, or have authority over or be responsible for Contractor’s means, methods, techniques, sequences, or procedures of construction, or the safety precautions and programs incident thereto, or for any failur...
	C. Engineer will not be responsible for the acts or omissions of Contractor or of any Subcontractor, any Supplier, or of any other individual or entity performing any of the Work.
	D. Engineer’s review of the final Application for Payment and accompanying documentation and all maintenance and operating instructions, schedules, guarantees, bonds, certificates of inspection, tests and approvals, and other documentation required to...
	E. The limitations upon authority and responsibility set forth in this Paragraph 10.08 shall also apply to the Resident Project Representative, if any.

	10.09 Compliance with Safety Program
	A. While at the Site, Engineer’s employees and representatives will comply with the specific applicable requirements of Owner’s and Contractor’s safety programs (if any) of which Engineer has been informed.


	ARTICLE 11 –  Amending the Contract Documents; Changes in the Work
	11.01 Amending and Supplementing Contract Documents
	A. The Contract Documents may be amended or supplemented by a Change Order, a Work Change Directive, or a Field Order.
	1. Change Orders:
	a. If an amendment or supplement to the Contract Documents includes a change in the Contract Price or the Contract Times, such amendment or supplement must be set forth in a Change Order. A Change Order also may be used to establish amendments and sup...
	b. Owner and Contractor may amend those terms and conditions of the Contract Documents that do not involve (1) the performance or acceptability of the Work, (2) the design (as set forth in the Drawings, Specifications, or otherwise), or (3) other engi...

	2. Work Change Directives: A Work Change Directive will not change the Contract Price or the Contract Times but is evidence that the parties expect that the modification ordered or documented by a Work Change Directive will be incorporated in a subseq...
	3. Field Orders: Engineer may authorize minor changes in the Work if the changes do not involve an adjustment in the Contract Price or the Contract Times and are compatible with the design concept of the completed Project as a functioning whole as ind...


	11.02 Owner-Authorized Changes in the Work
	A. Without invalidating the Contract and without notice to any surety, Owner may, at any time or from time to time, order additions, deletions, or revisions in the Work. Such changes shall be supported by Engineer’s recommendation, to the extent the c...

	11.03  Unauthorized Changes in the Work
	A. Contractor shall not be entitled to an increase in the Contract Price or an extension of the Contract Times with respect to any work performed that is not required by the Contract Documents, as amended, modified, or supplemented, except in the case...

	11.04 Change of Contract Price
	A. The Contract Price may only be changed by a Change Order. Any Change Proposal for an adjustment in the Contract Price shall comply with the provisions of Paragraph 11.06.  Any Claim for an adjustment of Contract Price shall comply with the provisio...
	B. An adjustment in the Contract Price will be determined as follows:
	1. where the Work involved is covered by unit prices contained in the Contract Documents, then by application of such unit prices to the quantities of the items involved (subject to the provisions of Paragraph 13.03); or
	2. where the Work involved is not covered by unit prices contained in the Contract Documents, then by a mutually agreed lump sum (which may include an allowance for overhead and profit not necessarily in accordance with Paragraph 11.04.C.2); or
	3. where the Work involved is not covered by unit prices contained in the Contract Documents and the parties do not reach mutual agreement to a lump sum, then on the basis of the Cost of the Work (determined as provided in Paragraph 13.01) plus a Cont...

	C. Contractor’s Fee: When applicable, the Contractor’s fee for overhead and profit shall be determined as follows:
	1. a mutually acceptable fixed fee; or
	2. if a fixed fee is not agreed upon, then a fee based on the following percentages of the various portions of the Cost of the Work:
	a. for costs incurred under Paragraphs 13.01.B.1 and 13.01.B.2, the Contractor’s fee shall be 15 percent;
	b. for costs incurred under Paragraph 13.01.B.3, the Contractor’s fee shall be five percent;
	c. where one or more tiers of subcontracts are on the basis of Cost of the Work plus a fee and no fixed fee is agreed upon, the intent of Paragraphs 11.04.C.2.a and 11.04.C.2.b is that the Contractor’s fee shall be based on: (1) a fee of 15 percent of...
	d. no fee shall be payable on the basis of costs itemized under Paragraphs 13.01.B.4, 13.01.B.5, and 13.01.C;
	e. the amount of credit to be allowed by Contractor to Owner for any change which results in a net decrease in cost will be the amount of the actual net decrease in cost plus a deduction in Contractor’s fee by an amount equal to five percent of such n...
	f. when both additions and credits are involved in any one change, the adjustment in Contractor’s fee shall be computed on the basis of the net change in accordance with Paragraphs 11.04.C.2.a through 11.04.C.2.e, inclusive.



	11.05 Change of Contract Times
	A. The Contract Times may only be changed by a Change Order. Any Change Proposal for an adjustment in the Contract Times shall comply with the provisions of Paragraph 11.06. Any Claim for an adjustment in the Contract Times shall comply with the provi...
	B. An adjustment of the Contract Times shall be subject to the limitations set forth in Paragraph 4.05, concerning delays in Contractor’s progress.

	11.06 Change Proposals
	A. Contractor shall submit a Change Proposal to Engineer to request an adjustment in the Contract Times or Contract Price; appeal an initial decision by Engineer concerning the requirements of the Contract Documents or relating to the acceptability of...
	1. Procedures: Contractor shall submit each Change Proposal to Engineer promptly (but in no event later than 30 days) after the start of the event giving rise thereto, or after such initial decision. The Contractor shall submit supporting data, includ...
	2. Engineer’s Action: Engineer will review each Change Proposal and, within 30 days after receipt of the Contractor’s supporting data, either deny the Change Proposal in whole, approve it in whole, or deny it in part and approve it in part. Such actio...
	3. Binding Decision: Engineer’s decision will be final and binding upon Owner and Contractor, unless Owner or Contractor appeals the decision by filing a Claim under Article 12.

	B. Resolution of Certain Change Proposals: If the Change Proposal does not involve the design (as set forth in the Drawings, Specifications, or otherwise), the acceptability of the Work, or other engineering or technical matters, then Engineer will no...

	11.07 Execution of Change Orders
	A. Owner and Contractor shall execute appropriate Change Orders covering:
	1. changes in the Contract Price or Contract Times which are agreed to by the parties, including any undisputed sum or amount of time for Work actually performed in accordance with a Work Change Directive;
	2. changes in Contract Price resulting from an Owner set-off, unless Contractor has duly contested such set-off;
	3. changes in the Work which are: (a) ordered by Owner pursuant to Paragraph 11.02, (b) required because of Owner’s acceptance of defective Work under Paragraph 14.04 or Owner’s correction of defective Work under Paragraph 14.07, or (c) agreed to by t...
	4. changes in the Contract Price or Contract Times, or other changes, which embody the substance of any final and binding results under Paragraph 11.06, or Article 12.

	B. If Owner or Contractor refuses to execute a Change Order that is required to be executed under the terms of this Paragraph 11.07, it shall be deemed to be of full force and effect, as if fully executed.

	11.08 Notification to Surety
	A. If the provisions of any bond require notice to be given to a surety of any change affecting the general scope of the Work or the provisions of the Contract Documents (including, but not limited to, Contract Price or Contract Times), the giving of ...


	ARTICLE 12 –  Claims
	12.01 Claims
	A. Claims Process: The following disputes between Owner and Contractor shall be submitted to the Claims process set forth in this Article:
	1. Appeals by Owner or Contractor of Engineer’s decisions regarding Change Proposals;
	2. Owner demands for adjustments in the Contract Price or Contract Times, or other relief under the Contract Documents; and
	3. Disputes that Engineer has been unable to address because they do not involve the design (as set forth in the Drawings, Specifications, or otherwise), the acceptability of the Work, or other engineering or technical matters.

	B. Submittal of Claim: The party submitting a Claim shall deliver it directly to the other party to the Contract promptly (but in no event later than 30 days) after the start of the event giving rise thereto; in the case of appeals regarding Change Pr...
	C. Review and Resolution: The party receiving a Claim shall review it thoroughly, giving full consideration to its merits. The two parties shall seek to resolve the Claim through the exchange of information and direct negotiations.  The parties may ex...
	D. Mediation:
	1. At any time after initiation of a Claim, Owner and Contractor may mutually agree to mediation of the underlying dispute. The agreement to mediate shall stay the Claim submittal and response process.
	2. If Owner and Contractor agree to mediation, then after 60 days from such agreement, either Owner or Contractor may unilaterally terminate the mediation process, and the Claim submittal and decision process shall resume as of the date of the termina...
	3. Owner and Contractor shall each pay one-half of the mediator’s fees and costs.

	E. Partial Approval: If the party receiving a Claim approves the Claim in part and denies it in part, such action shall be final and binding unless within 30 days of such action the other party invokes the procedure set forth in Article 17 for final r...
	F. Denial of Claim: If efforts to resolve a Claim are not successful, the party receiving the Claim may deny it by giving written notice of denial to the other party. If the receiving party does not take action on the Claim within 90 days, then either...
	G. Final and Binding Results: If the parties reach a mutual agreement regarding a Claim, whether through approval of the Claim, direct negotiations, mediation, or otherwise; or if a Claim is approved in part and denied in part, or denied in full, and ...


	ARTICLE 13 –  Cost of the Work; Allowances; Unit Price Work
	13.01 Cost of the Work
	A. Purposes for Determination of Cost of the Work: The term Cost of the Work means the sum of all costs necessary for the proper performance of the Work at issue, as further defined below. The provisions of this Paragraph 13.01 are used for two distin...
	1. To determine Cost of the Work when Cost of the Work is a component of the Contract Price, under cost-plus-fee, time-and-materials, or other cost-based terms; or
	2. To determine the value of a Change Order, Change Proposal, Claim, set-off, or other adjustment in Contract Price. When the value of any such adjustment is determined on the basis of Cost of the Work, Contractor is entitled only to those additional ...

	B. Costs Included: Except as otherwise may be agreed to in writing by Owner, costs included in the Cost of the Work shall be in amounts no higher than those prevailing in the locality of the Project, shall not include any of the costs itemized in Para...
	1. Payroll costs for employees in the direct employ of Contractor in the performance of the Work under schedules of job classifications agreed upon by Owner and Contractor. Such employees shall include, without limitation, superintendents, foremen, an...
	2. Cost of all materials and equipment furnished and incorporated in the Work, including costs of transportation and storage thereof, and Suppliers’ field services required in connection therewith. All cash discounts shall accrue to Contractor unless ...
	3. Payments made by Contractor to Subcontractors for Work performed by Subcontractors. If required by Owner, Contractor shall obtain competitive bids from subcontractors acceptable to Owner and Contractor and shall deliver such bids to Owner, who will...
	4. Costs of special consultants (including but not limited to engineers, architects, testing laboratories, surveyors, attorneys, and accountants) employed for services specifically related to the Work.
	5. Supplemental costs including the following:
	a. The proportion of necessary transportation, travel, and subsistence expenses of Contractor’s employees incurred in discharge of duties connected with the Work.
	b. Cost, including transportation and maintenance, of all materials, supplies, equipment, machinery, appliances, office, and temporary facilities at the Site, and hand tools not owned by the workers, which are consumed in the performance of the Work, ...
	c. Rentals of all construction equipment and machinery, and the parts thereof, whether rented from Contractor or others in accordance with rental agreements approved by Owner with the advice of Engineer, and the costs of transportation, loading, unloa...
	d. Sales, consumer, use, and other similar taxes related to the Work, and for which Contractor is liable, as imposed by Laws and Regulations.
	e. Deposits lost for causes other than negligence of Contractor, any Subcontractor, or anyone directly or indirectly employed by any of them or for whose acts any of them may be liable, and royalty payments and fees for permits and licenses.
	f. Losses and damages (and related expenses) caused by damage to the Work, not compensated by insurance or otherwise, sustained by Contractor in connection with the performance of the Work (except losses and damages within the deductible amounts of pr...
	g. The cost of utilities, fuel, and sanitary facilities at the Site.
	h. Minor expenses such as communication service at the Site, express and courier services, and similar petty cash items in connection with the Work.
	i. The costs of premiums for all bonds and insurance that Contractor is required by the Contract Documents to purchase and maintain.


	C. Costs Excluded: The term Cost of the Work shall not include any of the following items:
	1. Payroll costs and other compensation of Contractor’s officers, executives, principals (of partnerships and sole proprietorships), general managers, safety managers, engineers, architects, estimators, attorneys, auditors, accountants, purchasing and...
	2. Expenses of Contractor’s principal and branch offices other than Contractor’s office at the Site.
	3. Any part of Contractor’s capital expenses, including interest on Contractor’s capital employed for the Work and charges against Contractor for delinquent payments.
	4. Costs due to the negligence of Contractor, any Subcontractor, or anyone directly or indirectly employed by any of them or for whose acts any of them may be liable, including but not limited to, the correction of defective Work, disposal of material...
	5. Other overhead or general expense costs of any kind and the costs of any item not specifically and expressly included in Paragraph 13.01.B.

	D. Contractor’s Fee: When the Work as a whole is performed on the basis of cost-plus, Contractor’s fee shall be determined as set forth in the Agreement. When the value of any Work covered by a Change Order, Change Proposal, Claim, set-off, or other a...
	E. Documentation: Whenever the Cost of the Work for any purpose is to be determined pursuant to this Article 13, Contractor will establish and maintain records thereof in accordance with generally accepted accounting practices and submit in a form acc...

	13.02 Allowances
	A. It is understood that Contractor has included in the Contract Price all allowances so named in the Contract Documents and shall cause the Work so covered to be performed for such sums and by such persons or entities as may be acceptable to Owner an...
	B. Cash Allowances: Contractor agrees that:
	1. the cash allowances include the cost to Contractor (less any applicable trade discounts) of materials and equipment required by the allowances to be delivered at the Site, and all applicable taxes; and
	2. Contractor’s costs for unloading and handling on the Site, labor, installation, overhead, profit, and other expenses contemplated for the cash allowances have been included in the Contract Price and not in the allowances, and no demand for addition...

	C. Contingency Allowance: Contractor agrees that a contingency allowance, if any, is for the sole use of Owner to cover unanticipated costs.
	D. Prior to final payment, an appropriate Change Order will be issued as recommended by Engineer to reflect actual amounts due Contractor on account of Work covered by allowances, and the Contract Price shall be correspondingly adjusted.

	13.03 Unit Price Work
	A. Where the Contract Documents provide that all or part of the Work is to be Unit Price Work, initially the Contract Price will be deemed to include for all Unit Price Work an amount equal to the sum of the unit price for each separately identified i...
	B. The estimated quantities of items of Unit Price Work are not guaranteed and are solely for the purpose of comparison of Bids and determining an initial Contract Price. Payments to Contractor for Unit Price Work will be based on actual quantities.
	C. Each unit price will be deemed to include an amount considered by Contractor to be adequate to cover Contractor’s overhead and profit for each separately identified item.
	D. Engineer will determine the actual quantities and classifications of Unit Price Work performed by Contractor.  Engineer will review with Contractor the Engineer’s preliminary determinations on such matters before rendering a written decision thereo...
	E. Within 30 days of Engineer’s written decision under the preceding paragraph, Contractor may submit a Change Proposal, or Owner may file a Claim, seeking an adjustment in the Contract Price if:
	1. the quantity of any item of Unit Price Work performed by Contractor differs materially and significantly from the estimated quantity of such item indicated in the Agreement;
	2. there is no corresponding adjustment with respect to any other item of Work; and
	3. Contractor believes that it is entitled to an increase in Contract Price as a result of having incurred additional expense or Owner believes that Owner is entitled to a decrease in Contract Price, and the parties are unable to agree as to the amoun...



	ARTICLE 14 –  Tests and Inspections; Correction, Removal or Acceptance of Defective Work
	14.01 Access to Work
	A. Owner, Engineer, their consultants and other representatives and personnel of Owner, independent testing laboratories, and authorities having jurisdiction will have access to the Site and the Work at reasonable times for their observation, inspecti...

	14.02 Tests, Inspections, and Approvals
	A. Contractor shall give Engineer timely notice of readiness of the Work (or specific parts thereof) for all required inspections and tests, and shall cooperate with inspection and testing personnel to facilitate required inspections and tests.
	B. Owner shall retain and pay for the services of an independent inspector, testing laboratory, or other qualified individual or entity to perform all inspections and tests expressly required by the Contract Documents to be furnished and paid for by O...
	C. If Laws or Regulations of any public body having jurisdiction require any Work (or part thereof) specifically to be inspected, tested, or approved by an employee or other representative of such public body, Contractor shall assume full responsibili...
	D. Contractor shall be responsible for arranging, obtaining, and paying for all inspections and tests required:
	1. by the Contract Documents, unless the Contract Documents expressly allocate responsibility for a specific inspection or test to Owner;
	2. to attain Owner’s and Engineer’s acceptance of materials or equipment to be incorporated in the Work;
	3. by manufacturers of equipment furnished under the Contract Documents;
	4. for testing, adjusting, and balancing of mechanical, electrical, and other equipment to be incorporated into the Work; and
	5. for acceptance of materials, mix designs, or equipment submitted for approval prior to Contractor’s purchase thereof for incorporation in the Work.

	E. If the Contract Documents require the Work (or part thereof) to be approved by Owner, Engineer, or another designated individual or entity, then Contractor shall assume full responsibility for arranging and obtaining such approvals.
	F. If any Work (or the work of others) that is to be inspected, tested, or approved is covered by Contractor without written concurrence of Engineer, Contractor shall, if requested by Engineer, uncover such Work for observation. Such uncovering shall ...

	14.03 Defective Work
	A. Contractor’s Obligation: It is Contractor’s obligation to assure that the Work is not defective.
	B. Engineer’s Authority: Engineer has the authority to determine whether Work is defective, and to reject defective Work.
	C. Notice of Defects: Prompt notice of all defective Work of which Owner or Engineer has actual knowledge will be given to Contractor.
	D. Correction, or Removal and Replacement: Promptly after receipt of written notice of defective Work, Contractor shall correct all such defective Work, whether or not fabricated, installed, or completed, or, if Engineer has rejected the defective Wor...
	E. Preservation of Warranties: When correcting defective Work, Contractor shall take no action that would void or otherwise impair Owner’s special warranty and guarantee, if any, on said Work.
	F. Costs and Damages: In addition to its correction, removal, and replacement obligations with respect to defective Work, Contractor shall pay all claims, costs, losses, and damages arising out of or relating to defective Work, including but not limit...

	14.04 Acceptance of Defective Work
	A. If, instead of requiring correction or removal and replacement of defective Work, Owner prefers to accept it, Owner may do so (subject, if such acceptance occurs prior to final payment, to Engineer’s confirmation that such acceptance is in general ...

	14.05 Uncovering Work
	A. Engineer has the authority to require additional inspection or testing of the Work, whether or not the Work is fabricated, installed, or completed.
	B. If any Work is covered contrary to the written request of Engineer, then Contractor shall, if requested by Engineer, uncover such Work for Engineer’s observation, and then replace the covering, all at Contractor’s expense.
	C. If Engineer considers it necessary or advisable that covered Work be observed by Engineer or inspected or tested by others, then Contractor, at Engineer’s request, shall uncover, expose, or otherwise make available for observation, inspection, or t...
	1. If it is found that the uncovered Work is defective, Contractor shall be responsible for all claims, costs, losses, and damages arising out of or relating to such uncovering, exposure, observation, inspection, and testing, and of satisfactory repla...
	2. If the uncovered Work is not found to be defective, Contractor shall be allowed an increase in the Contract Price or an extension of the Contract Times, or both, directly attributable to such uncovering, exposure, observation, inspection, testing, ...


	14.06 Owner May Stop the Work
	A. If the Work is defective, or Contractor fails to supply sufficient skilled workers or suitable materials or equipment, or fails to perform the Work in such a way that the completed Work will conform to the Contract Documents, then Owner may order C...

	14.07 Owner May Correct Defective Work
	A. If Contractor fails within a reasonable time after written notice from Engineer to correct defective Work, or to remove and replace rejected Work as required by Engineer, or if Contractor fails to perform the Work in accordance with the Contract Do...
	B. In exercising the rights and remedies under this Paragraph 14.07, Owner shall proceed expeditiously. In connection with such corrective or remedial action, Owner may exclude Contractor from all or part of the Site, take possession of all or part of...
	C. All claims, costs, losses, and damages incurred or sustained by Owner in exercising the rights and remedies under this Paragraph 14.07 will be charged against Contractor as set-offs against payments due under Article 15. Such claims, costs, losses ...
	D. Contractor shall not be allowed an extension of the Contract Times because of any delay in the performance of the Work attributable to the exercise by Owner of Owner’s rights and remedies under this Paragraph 14.07.


	ARTICLE 15 –  Payments to Contractor; Set-Offs; Completion; Correction Period
	15.01 Progress Payments
	A. Basis for Progress Payments: The Schedule of Values established as provided in Article 2 will serve as the basis for progress payments and will be incorporated into a form of Application for Payment acceptable to Engineer. Progress payments on acco...
	B. Applications for Payments:
	1. At least 20 days before the date established in the Agreement for each progress payment (but not more often than once a month), Contractor shall submit to Engineer for review an Application for Payment filled out and signed by Contractor covering t...
	2. Beginning with the second Application for Payment, each Application shall include an affidavit of Contractor stating that all previous progress payments received on account of the Work have been applied on account to discharge Contractor’s legitima...
	3. The amount of retainage with respect to progress payments will be as stipulated in the Agreement.

	C. Review of Applications:
	1. Engineer will, within 10 days after receipt of each Application for Payment, including each resubmittal, either indicate in writing a recommendation of payment and present the Application to Owner, or return the Application to Contractor indicating...
	2. Engineer’s recommendation of any payment requested in an Application for Payment will constitute a representation by Engineer to Owner, based on Engineer’s observations of the executed Work as an experienced and qualified design professional, and o...
	a. the Work has progressed to the point indicated;
	b. the quality of the Work is generally in accordance with the Contract Documents (subject to an evaluation of the Work as a functioning whole prior to or upon Substantial Completion, the results of any subsequent tests called for in the Contract Docu...
	c. the conditions precedent to Contractor’s being entitled to such payment appear to have been fulfilled in so far as it is Engineer’s responsibility to observe the Work.

	3. By recommending any such payment Engineer will not thereby be deemed to have represented that:
	a. inspections made to check the quality or the quantity of the Work as it has been performed have been exhaustive, extended to every aspect of the Work in progress, or involved detailed inspections of the Work beyond the responsibilities specifically...
	b. there may not be other matters or issues between the parties that might entitle Contractor to be paid additionally by Owner or entitle Owner to withhold payment to Contractor.

	4. Neither Engineer’s review of Contractor’s Work for the purposes of recommending payments nor Engineer’s recommendation of any payment, including final payment, will impose responsibility on Engineer:
	a. to supervise, direct, or control the Work, or
	b. for the means, methods, techniques, sequences, or procedures of construction, or the safety precautions and programs incident thereto, or
	c. for Contractor’s failure to comply with Laws and Regulations applicable to Contractor’s performance of the Work, or
	d. to make any examination to ascertain how or for what purposes Contractor has used the money paid on account of the Contract Price, or
	e. to determine that title to any of the Work, materials, or equipment has passed to Owner free and clear of any Liens.

	5. Engineer may refuse to recommend the whole or any part of any payment if, in Engineer’s opinion, it would be incorrect to make the representations to Owner stated in Paragraph 15.01.C.2.
	6. Engineer will recommend reductions in payment (set-offs) necessary in Engineer’s opinion to protect Owner from loss because:
	a. the Work is defective, requiring correction or replacement;
	b. the Contract Price has been reduced by Change Orders;
	c. Owner has been required to correct defective Work in accordance with Paragraph 14.07, or has accepted defective Work pursuant to Paragraph 14.04;
	d. Owner has been required to remove or remediate a Hazardous Environmental Condition for which Contractor is responsible; or
	e. Engineer has actual knowledge of the occurrence of any of the events that would constitute a default by Contractor and therefore justify termination for cause under the Contract Documents.


	D. Payment Becomes Due:
	1. Ten days after presentation of the Application for Payment to Owner with Engineer’s recommendation, the amount recommended (subject to any Owner set-offs) will become due, and when due will be paid by Owner to Contractor.

	E. Reductions in Payment by Owner:
	1. In addition to any reductions in payment (set-offs) recommended by Engineer, Owner is entitled to impose a set-off against payment based on any of the following:
	a. claims have been made against Owner on account of Contractor’s conduct in the performance or furnishing of the Work, or Owner has incurred costs, losses, or damages on account of Contractor’s conduct in the performance or furnishing of the Work, in...
	b. Contractor has failed to take reasonable and customary measures to avoid damage, delay, disruption, and interference with other work at or adjacent to the Site;
	c. Contractor has failed to provide and maintain required bonds or insurance;
	d. Owner has been required to remove or remediate a Hazardous Environmental Condition for which Contractor is responsible;
	e. Owner has incurred extra charges or engineering costs related to submittal reviews, evaluations of proposed substitutes, tests and inspections, or return visits to manufacturing or assembly facilities;
	f. the Work is defective, requiring correction or replacement;
	g. Owner has been required to correct defective Work in accordance with Paragraph 14.07, or has accepted defective Work pursuant to Paragraph 14.04;
	h. the Contract Price has been reduced by Change Orders;
	i. an event that would constitute a default by Contractor and therefore justify a termination for cause has occurred;
	j. liquidated damages have accrued as a result of Contractor’s failure to achieve Milestones, Substantial Completion, or final completion of the Work;
	k. Liens have been filed in connection with the Work, except where Contractor has delivered a specific bond satisfactory to Owner to secure the satisfaction and discharge of such Liens;
	l. there are other items entitling Owner to a set off against the amount recommended.

	2. If Owner imposes any set-off against payment, whether based on its own knowledge or on the written recommendations of Engineer, Owner will give Contractor immediate written notice (with a copy to Engineer) stating the reasons for such action and th...
	3. Upon a subsequent determination that Owner’s refusal of payment was not justified, the amount wrongfully withheld shall be treated as an amount due as determined by Paragraph 15.01.C.1 and subject to interest as provided in the Agreement.


	15.02 Contractor’s Warranty of Title
	A. Contractor warrants and guarantees that title to all Work, materials, and equipment furnished under the Contract will pass to Owner free and clear of (1) all Liens and other title defects, and (2) all patent, licensing, copyright, or royalty obliga...

	15.03 Substantial Completion
	A. When Contractor considers the entire Work ready for its intended use Contractor shall notify Owner and Engineer in writing that the entire Work is substantially complete and request that Engineer issue a certificate of Substantial Completion. Contr...
	B. Promptly after Contractor’s notification, Owner, Contractor, and Engineer shall make an inspection of the Work to determine the status of completion. If Engineer does not consider the Work substantially complete, Engineer will notify Contractor in ...
	C. If Engineer considers the Work substantially complete, Engineer will deliver to Owner a preliminary certificate of Substantial Completion which shall fix the date of Substantial Completion. Engineer shall attach to the certificate a punch list of i...
	D. At the time of receipt of the preliminary certificate of Substantial Completion, Owner and Contractor will confer regarding Owner’s use or occupancy of the Work following Substantial Completion, review the builder’s risk insurance policy with respe...
	E. After Substantial Completion the Contractor shall promptly begin work on the punch list of items to be completed or corrected prior to final payment. In appropriate cases Contractor may submit monthly Applications for Payment for completed punch li...
	F. Owner shall have the right to exclude Contractor from the Site after the date of Substantial Completion subject to allowing Contractor reasonable access to remove its property and complete or correct items on the punch list.

	15.04 Partial Use or Occupancy
	A. Prior to Substantial Completion of all the Work, Owner may use or occupy any substantially completed part of the Work which has specifically been identified in the Contract Documents, or which Owner, Engineer, and Contractor agree constitutes a sep...
	1. At any time Owner may request in writing that Contractor permit Owner to use or occupy any such part of the Work that Owner believes to be substantially complete. If and when Contractor agrees that such part of the Work is substantially complete, C...
	2. At any time Contractor may notify Owner and Engineer in writing that Contractor considers any such part of the Work substantially complete and request Engineer to issue a certificate of Substantial Completion for that part of the Work.
	3. Within a reasonable time after either such request, Owner, Contractor, and Engineer shall make an inspection of that part of the Work to determine its status of completion. If Engineer does not consider that part of the Work to be substantially com...
	4. No use or occupancy or separate operation of part of the Work may occur prior to compliance with the requirements of Paragraph 6.05 regarding builder’s risk or other property insurance.


	15.05 Final Inspection
	A. Upon written notice from Contractor that the entire Work or an agreed portion thereof is complete, Engineer will promptly make a final inspection with Owner and Contractor and will notify Contractor in writing of all particulars in which this inspe...

	15.06 Final Payment
	A. Application for Payment:
	1. After Contractor has, in the opinion of Engineer, satisfactorily completed all corrections identified during the final inspection and has delivered, in accordance with the Contract Documents, all maintenance and operating instructions, schedules, g...
	2. The final Application for Payment shall be accompanied (except as previously delivered) by:
	a. all documentation called for in the Contract Documents;
	b. consent of the surety, if any, to final payment;
	c. satisfactory evidence that all title issues have been resolved such that title to all Work, materials, and equipment has passed to Owner free and clear of any Liens or other title defects, or will so pass upon final payment.
	d. a list of all disputes that Contractor believes are unsettled; and
	e. complete and legally effective releases or waivers (satisfactory to Owner) of all Lien rights arising out of the Work, and of Liens filed in connection with the Work.

	3. In lieu of the releases or waivers of Liens specified in Paragraph 15.06.A.2 and as approved by Owner, Contractor may furnish receipts or releases in full and an affidavit of Contractor that: (a) the releases and receipts include all labor, service...

	B. Engineer’s Review of Application and Acceptance:
	1. If, on the basis of Engineer’s observation of the Work during construction and final inspection, and Engineer’s review of the final Application for Payment and accompanying documentation as required by the Contract Documents, Engineer is satisfied ...

	C. Completion of Work: The Work is complete (subject to surviving obligations) when it is ready for final payment as established by the Engineer’s written recommendation of final payment.
	D. Payment Becomes Due: Thirty days after the presentation to Owner of the final Application for Payment and accompanying documentation, the amount recommended by Engineer (less any further sum Owner is entitled to set off against Engineer’s recommend...

	15.07 Waiver of Claims
	A. The making of final payment will not constitute a waiver by Owner of claims or rights against Contractor. Owner expressly reserves claims and rights arising from unsettled Liens, from defective Work appearing after final inspection pursuant to Para...
	B. The acceptance of final payment by Contractor will constitute a waiver by Contractor of all claims and rights against Owner other than those pending matters that have been duly submitted or appealed under the provisions of Article 17.

	15.08 Correction Period
	A. If within one year after the date of Substantial Completion (or such longer period of time as may be prescribed by the terms of any applicable special guarantee required by the Contract Documents, or by any specific provision of the Contract Docume...
	1. correct the defective repairs to the Site or such other adjacent areas;
	2. correct such defective Work;
	3. if the defective Work has been rejected by Owner, remove it from the Project and replace it with Work that is not defective, and
	4. satisfactorily correct or repair or remove and replace any damage to other Work, to the work of others, or to other land or areas resulting therefrom.

	B. If Contractor does not promptly comply with the terms of Owner’s written instructions, or in an emergency where delay would cause serious risk of loss or damage, Owner may have the defective Work corrected or repaired or may have the rejected Work ...
	C. In special circumstances where a particular item of equipment is placed in continuous service before Substantial Completion of all the Work, the correction period for that item may start to run from an earlier date if so provided in the Specificati...
	D. Where defective Work (and damage to other Work resulting therefrom) has been corrected or removed and replaced under this paragraph, the correction period hereunder with respect to such Work will be extended for an additional period of one year aft...
	E. Contractor’s obligations under this paragraph are in addition to all other obligations and warranties. The provisions of this paragraph shall not be construed as a substitute for, or a waiver of, the provisions of any applicable statute of limitati...


	ARTICLE 16 –  Suspension of Work and Termination
	16.01 Owner May Suspend Work
	A. At any time and without cause, Owner may suspend the Work or any portion thereof for a period of not more than 90 consecutive days by written notice to Contractor and Engineer. Such notice will fix the date on which Work will be resumed. Contractor...

	16.02 Owner May Terminate for Cause
	A. The occurrence of any one or more of the following events will constitute a default by Contractor and justify termination for cause:
	1. Contractor’s persistent failure to perform the Work in accordance with the Contract Documents (including, but not limited to, failure to supply sufficient skilled workers or suitable materials or equipment or failure to adhere to the Progress Sched...
	2. Failure of Contractor to perform or otherwise to comply with a material term of the Contract Documents;
	3. Contractor’s disregard of Laws or Regulations of any public body having jurisdiction; or
	4. Contractor’s repeated disregard of the authority of Owner or Engineer.

	B. If one or more of the events identified in Paragraph 16.02.A occurs, then after giving Contractor (and any surety) ten days written notice that Owner is considering a declaration that Contractor is in default and termination of the contract, Owner ...
	1. declare Contractor to be in default, and give Contractor (and any surety) notice that the Contract is terminated; and
	2. enforce the rights available to Owner under any applicable performance bond.

	C. Subject to the terms and operation of any applicable performance bond, if Owner has terminated the Contract for cause, Owner may exclude Contractor from the Site, take possession of the Work, incorporate in the Work all materials and equipment stor...
	D. Owner may not proceed with termination of the Contract under Paragraph 16.02.B if Contractor within seven days of receipt of notice of intent to terminate begins to correct its failure to perform and proceeds diligently to cure such failure.
	E. If Owner proceeds as provided in Paragraph 16.02.B, Contractor shall not be entitled to receive any further payment until the Work is completed. If the unpaid balance of the Contract Price exceeds the cost to complete the Work, including all relate...
	F. Where Contractor’s services have been so terminated by Owner, the termination will not affect any rights or remedies of Owner against Contractor then existing or which may thereafter accrue, or any rights or remedies of Owner against Contractor or ...
	G. If and to the extent that Contractor has provided a performance bond under the provisions of Paragraph 6.01.A, the provisions of that bond shall govern over any inconsistent provisions of Paragraphs 16.02.B and 16.02.D.

	16.03 Owner May Terminate For Convenience
	A. Upon seven days written notice to Contractor and Engineer, Owner may, without cause and without prejudice to any other right or remedy of Owner, terminate the Contract. In such case, Contractor shall be paid for (without duplication of any items):
	1. completed and acceptable Work executed in accordance with the Contract Documents prior to the effective date of termination, including fair and reasonable sums for overhead and profit on such Work;
	2. expenses sustained prior to the effective date of termination in performing services and furnishing labor, materials, or equipment as required by the Contract Documents in connection with uncompleted Work, plus fair and reasonable sums for overhead...
	3. other reasonable expenses directly attributable to termination, including costs incurred to prepare a termination for convenience cost proposal.

	B. Contractor shall not be paid on account of loss of anticipated overhead, profits, or revenue, or other economic loss arising out of or resulting from such termination.

	16.04 Contractor May Stop Work or Terminate
	A. If, through no act or fault of Contractor, (1) the Work is suspended for more than 90 consecutive days by Owner or under an order of court or other public authority, or (2) Engineer fails to act on any Application for Payment within 30 days after i...
	B. In lieu of terminating the Contract and without prejudice to any other right or remedy, if Engineer has failed to act on an Application for Payment within 30 days after it is submitted, or Owner has failed for 30 days to pay Contractor any sum fina...


	ARTICLE 17 –  Final Resolution of Disputes
	17.01 Methods and Procedures
	A. Disputes Subject to Final Resolution: The following disputed matters are subject to final resolution under the provisions of this Article:
	1. A timely appeal of an approval in part and denial in part of a Claim, or of a denial in full; and
	2. Disputes between Owner and Contractor concerning the Work or obligations under the Contract Documents, and arising after final payment has been made.

	B. Final Resolution of Disputes: For any dispute subject to resolution under this Article, Owner or Contractor may:
	1. elect in writing to invoke the dispute resolution process provided for in the Supplementary Conditions; or
	2. agree with the other party to submit the dispute to another dispute resolution process; or
	3. if no dispute resolution process is provided for in the Supplementary Conditions or mutually agreed to, give written notice to the other party of the intent to submit the dispute to a court of competent jurisdiction.



	ARTICLE 18 –  Miscellaneous
	18.01 Giving Notice
	A. Whenever any provision of the Contract Documents requires the giving of written notice, it will be deemed to have been validly given if:
	1. delivered in person, by a commercial courier service or otherwise, to the individual or to a member of the firm or to an officer of the corporation for which it is intended; or
	2. delivered at or sent by registered or certified mail, postage prepaid, to the last business address known to the sender of the notice.


	18.02 Computation of Times
	A. When any period of time is referred to in the Contract by days, it will be computed to exclude the first and include the last day of such period. If the last day of any such period falls on a Saturday or Sunday or on a day made a legal holiday by t...

	18.03 Cumulative Remedies
	A. The duties and obligations imposed by these General Conditions and the rights and remedies available hereunder to the parties hereto are in addition to, and are not to be construed in any way as a limitation of, any rights and remedies available to...

	18.04 Limitation of Damages
	A. With respect to any and all Change Proposals, Claims, disputes subject to final resolution, and other matters at issue, neither Owner nor Engineer, nor any of their officers, directors, members, partners, employees, agents, consultants, or subcontr...

	18.05 No Waiver
	A. A party’s non-enforcement of any provision shall not constitute a waiver of that provision, nor shall it affect the enforceability of that provision or of the remainder of this Contract.

	18.06 Survival of Obligations
	A. All representations, indemnifications, warranties, and guarantees made in, required by, or given in accordance with the Contract, as well as all continuing obligations indicated in the Contract, will survive final payment, completion, and acceptanc...

	18.07 Controlling Law
	A. This Contract is to be governed by the law of the state in which the Project is located.

	18.08 Headings
	A. Article and paragraph headings are inserted for convenience only and do not constitute parts of these General Conditions.
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